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PREFACE 

The republication of the classic works connected with the 
history and development of international law was undertaken 
by the Carnegie Institution of Washington in 1906, at the sug- 
gestion of the undersigned, then Solicitor for the Department 
of State, under whose supervision as General Editor the series 
has since been published. On January i, 1917, the project 
was transferred to the Carnegie Endowment for International 
Peace and the publication of the series is being continued by the 
Endowment's Division of International Law. 

The present volume, Gentili's Hispanica Advocatio, is edited 
with an Introduction by the distinguished classicist, Professor 
Frank Frost Abbott, who has also made the English translation 
of the text of Gentili's treatise. 

The reasons for including Gentili^s treatise are sufficiently 
set forth bv Prof essor Abbott in his introduction. The original 
text, issued in 161 3 by the brother of the author, and five years 
after his death, is exceedingly hard to get, for, although search 
was made, no copy was to be had in London, Paris or Leipzig. 
The photographic reproduction made f rom a copy of the second 
edition, appearing in 1661, in the possession of the Library of 
Congress, places the work within the hands of any and all coun- 
tries, and Prof essor Abbott's f aithf ul translation of a text which 
abounds in difficulties and which has not hitherto been translated 
into English makes its mastery an easy matter to the English- 
speaking world. 

One reason for republishing the classics of International 
Law is the difficulty of procuring the texts in convenient form 
for scientific study; the libraries in the United States have been 
searched with the result that few of the earlier works were 
to be found. Another reason is that some of the works selected 
for republication have never been translated into English. The 
American publicist is therefore at a disadvantage in consult- 
ing works of admitted authority, and when found they are, as 
it were, sealed books to all but trained Latinists. The specialist 
is thus forced to rely upon summary statements and references 
to them to be found in treatises on International Law, or is 
driven to examine them in European libraries, often a difficult 
task, while the general reader is practically barred from the 
stores of knowledge locked up in the earlier works on the Law 
of Nations. The same difficulty exists in Latin America, Japan, 
and in a lesser degree in many European countries. 
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6a Preface 

Eminent publicists, EuTopean and American, who have 
been consulted as to the usefulness of the plan to republish 
the Classics, have indorsed the project and have pledged their 
personal cooperation. The works to be included in 3ie series 
have not only been approved but suggested by them, so that 
the undertaking is international in scope, in selection, and in 
execution. 

The underlying principle of selection has been to reissue 
those works which can be said to have contributed either to the 
origin or to the growth of International Law and the term 
classic has been used in the broad rather than in the narrow 
sense, so that no work will be omitted which can be said to 
have contributed to the origin or growth of the Law of Na- 
tions. The masterpieces of Grotius will naturally be the 
central point in the series, but the works of his leading prede- 
cessors and successors will likewise be included. The text of 
each author will be reproduced photographically, so as to 
lay the source before the reader without the mistakes which 
creep into a newly printed text. In the case of the early 
authors the photographed text will be accompanied by a revised 
text whenever that course shall seem desirable. An Introduc- 
tion will be prefixed to each work, giving the necessary bio- 
graphical details and stating the importance of the text and its 
place in International Law; tables of errata in the original will 
be added, and notes deemed necessary to clear up doubts and 
ambiguities or to correct mistakes in the text will be supplied. 
Variations in successive editions of the text published in the 
author^s lifetime will be noted, but little or nothing in the 
nature of historical commentary will be furnished. 

Each work will be accompanied by an English version made 
expressly for the series by a competent translator. 

It is hoped that the series will enable specialists as well as 
general readers to trace International Law from its faint and 
unconscious beginnings to its present ample proportions and 
to forecast with some degree of certainty its future develop- 
ment into that law which Mirabeau tells us will one day rule 
the world. 

JAMES BrOWN SCOTT, 

General Editor. 

Washington, March i, ig20. 
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INTRODUCTION. 



L 

The Hispanica Advocatio. 

There are two periods in the active life of Alberico Gcn- 
tili.* Twenty years of it he spent at Oxford, te^hing 
civil law and writing on the Law of Nations. The last 
eight years of it he passed mainly in London, in the practice 
of his profession. Within these eight years the Hispanica Ad- 
vocatio falls. The book therefore represents Gentili's final 
judgment on many weighty matters. It contains the application 
to concrete cases of the legal principles which he had been 
teaching for a score of years. No other jurist of his time has 
left us this double record, of his theory of the law and of his 
practice of it. 

But it is not merely the theoretical and the practical methods 
followed by Gentili in approaching legal questions which we 
find illustrated in this twofold record of his activity as a jurist. 
The relation betwecn the two parts is much more intimate. In 
the greatest of his books, in his treatise On the Law of JVar, he 
had set down the principles which should govern the conduct 
of war. In the Pleas of a Spanish Advocate he is concerned 
with war again, but this time he is applying the principles which 
he had laid down in the earlier work to the actual questions 
arising out of a great war of his own time. During the last 
partof the sixteenth century and the early days of the seventeenth, 
Spain and the Netherlands were fighting each other. Out of 

* Alberico and his brother Scipione followed the practice of their day in using Latin 
in their writinga, and the Latinized form of their family name, Gentilis, may represent 
either Gentili or the commonly accepted form, Gentile. But one of the works of Scipione, 
an annotated edition of Tatso, published at Genoa in 1590, and reprinted thereafter 
teveral dmes, bears an Italian title and in it the editoPs name is spelled GentilL 
Consequently this orthography of the family name seems preferable. 
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this conflict thcrc dcvclopcd betwecn the Spanish and the Dutch 
a grcat many diflicult qucstions of international law, in which 
England as a neutral nation was concerncd, and, as Gcntili^s 
brothcr Scipione remarks in his preface to the Advocatio, James 
I " could not help allowing the controvcrsies and quarrels which 
thesc people had rcf errcd to him to bc settled in accordance with 
the principles of law and equity/' The cascs at issue wcre heard 
by thc Engiish Court of Admiralty, and Alberico Gentili, with 
the approval of King Jamcs, reprcsentcd the interests of Spain 
at the hearings. He acted in this capacity from 1605 up to his 
death in 1608. His appointment to this post tcstifies to the high 
estecm in which he was hcld as a jurist and to the rcputation 
throughout the world which his writings on interaational law 
had brought him. Pcrhaps the opinion which he rendcred to 
the English court in the case of the Ambassador Mendoza also 
made thc King of Spain look with favor on his appointment 
Mendoza had been involvcd in the Throgmorton plot directed 
against Queen Elizabcth, and inquiry was made of Gentili if 
he could be sentenced to death in England. Although public 
feeling ran high, and although many mcn would have yieldcd 
to the popular demand for the exemplary punishmcnt of an 
ambassador who had violated the elementary principlcs of hos- 
pitality in supporting the plot of assassins and rcvolutionists, he 
bravely replied that no other action could be taken against 
Mendoza than dismissal from England. 

The arguments which he made in support of Spanish claims 
and the opinions which he wrote on other mattcrs of interna- 
tional and of privatc law wcrc published in thc Hispanica Advo- 
catio. Pcrhaps among legal works of this period this book is 
unique. It secms unique in two rcspects. The jurists who pre- 
cedcd Gcntili or werc his contcmporaries composcd treatises on 
gcneral subjccts or wrote comments and obscrvations on par- 
ticular laws or on cases largcly fictitious. In this book, as we 
have intimated above, Gentili prescnts the arguments actually 
made bcfore the court and arguments made whcre important 
issues were at stake. Dcaling as it does largely with decisions, 
prcccdents and usage, it is conceived morc in the spirit of modern 
discussions of the subjcct than any of the other Icgal writings 
of the time. It is unique also in the fact that the lettcrs which 
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it contains, addressed by the author to the Spanish Ambassador 
and to others on certain cases after the decision on them had 
been rendered, give it a personal note which is lacking in other 
legal works, and throw some light on contemporary conditions 
and practices. 

Having been disappointed in his purpose of publishing the 
coUection himself, Alberico instructed his brother, Scipione, to 
edit it, and it appeared five years after his death. Scipione 
appropriately dedicates the work to Don Baltasar de Zufliga, 
a kinsman of Don Pedro de Ziifliga who, as Spanish Am- 
bassador in England, had invited Alberico to act as the advocate 
of Spain. The cases involving the Law of Nations are coUected 
in the first book. The second book is of a more informal 
character than the first one, and is devoted almost exclusively to 
private law, and it is doubtful if many of the pleas which 
it contains are in defense of Spanish clients. 

The contents of the first book are varied. The presence in it 
of one class of questions illustrates some of the important changes 
which civilization has undergone since the sixteenth century. 
The pirate, the privateer, the Berber and the Turk figure largely 
in it. What constituted piracy? This was a delicate question 
in the days of Sir Francis Drake and the " Sea Beggars," and 
the line between piracy and legal warfare was not an easy one 
to draw. If one bought property directly from pirates, could 
he acquire legal ownership of it? Gentili thought that he could 
not, but if one bought through the fiscus of Barbary property 
taken by pirates, the case was more difficult because of the 
quasi-legal standing of Barbary among the States of the world.* 
So far as the Turk was concemed, ecclesiastical tradition and 
canon law taught that there was a perpetual state of war be- 
tween the believer and the infidel and that the Christian might 
have no dealings with the infidel. Gentili boldiy challenges 
this doctrine in the name of the Law of Nations which, as he 
says, makes no distinction between nations. He challenges it 
in the name of England, because England has no perpetual 
enemies." But he stiii retains a vestige of the old prejudice 
against the Turks in holding that their testimony may not be 
taken against Christians.* 

•Bk. I, Ch. xa; Bk. I, Ch. 15. • Bk. I. Ch. 24. 

•Bk. I, Ch. ao. 
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To the old regime belongs also the practice of granting letters 
of marque, a practice which Gentili roundly condemns both in / 
his Spanish pleas and in his treatise On the Law of fVar. War ; 
carried on by these means is ^' latrociniumverius quambellum," ' 
as he puts it, and in taking this position he is in advance of 
Grotius who did not formally disapprove of letters of marque. 
In this category of questions which have been settled once for 
all since Gentili^s time should probably be placed the important 
case with which the book opens. A Spanish vessel, which had 
been captured by the Dutch, was being navigated by them 
through English waters, when the English authorities took pos- 
session of it, and the case was heard before the Admiralty. The 
questions at issue were fundamental and were much in dispute. 
Did the authority of a State extend beyond its coast-line, and, 
if it did, to what point did it reach? If the subjects and the 
property of one belligerent Power were brought by the subjects 
of another belligerent Power within the jurisdiction of a State 
friendly to both, did they regain their original status or not? 
These two questions Gentili discusses at great length with much 
acumen and learning. Territory, he says, covers water as weli 
as land, and he quotes without dissent the claim which the Vene- 
tians and the Genoese made to jurisdiction up to one hundred 
miles f rom the coast.' It is reasonably clear, however, that al- 
though the principle was recognized that jurisdiction extended 
beyond the coast-line, the limit of its extent had not been fixed. 
On the point of ownership Gentili maintained that ownership 
could not be acquired by a belligerent until the captured prop- 
erty had been brought within fortified lines,^ and that further- 
more, as soon as the Spanish prisoners and the captured Spanish 
property came under the English jurisdiction, Spain automatic- 
ally acquired ownership again. In this connection he drew an 
interesting analogical argument f rom the canon law. If a cul- 
prit, he says, be taken into a church or a graveyard by a sheriff, 
the secular control over him lapses, and he may not be taken 
therefrom by force.* If a place within the territory of a 
sovereign power may in this way exercise exclusive jurisdiction 
within its confines, much more will the rights of a monarch 
over persons and property brought into his dominions cancel 



• Bk. I, Ch. 8. ' Bk. I, CIl a. 

• Bk. I, Ch. 8. • Bk. I, Ch. 7. 
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all other claims over such persons and property. Probably 
Gentili^s arguments on these matters contributed largely to 
settle, for the future, phases of these two great questions, of 
jurisdiction beyond the coast-line and of the rights of belliger- 
ents in neutral territory. 

The majority of the cases which he pleads, however, involve 
questions that in one aspect or another are still much under 
discussion. A f riend inquires of him, for instance, if the natural- 
ization of a Dutchman in England will make the Dutchman^s 
son, who was born in HoUand, a British subject.' The Spanish 
Ambassador^s right to intervene in civil actions in the English 
courts in behalf of Spanish subjects is questioned, and the Am- 
bassador appeals to Gentili for advice.^*^ The author urges re- 
peatedly in one form or another the English doctrine of the f ree- 
dom of the high seas. '' Et iter marinum, non est liberrimum ?" he 
says. On the other hand, the rights of a harbor must be protected 
at all costs. One case which he argues is that of a Spanish vessel, 
carrying troops or supplies to the Netherlands, which had been 
attacked off an English port and had taken refuge in the harbor. 
The Dutchmen seem to have been lying off the port when the 
trial opened, waiting for the Spaniards to come out." Gentili 
maintains that the course pursued by the Dutch is in violation 
of English sovereignty, that the King of England should give 
the Spaniards a safe conduct, not to Spain, but to Belgium, 
whither they had set out, and should hold the Dutch back until 
the Spaniards had gone a safe distance. 

In one argument in defense of maritime rights he takes even 
a more advanced position than is commonly assumed today. The 
Tuscans and the Turks were raiding each other, although Gentili 
says that a state of legal warf are did not exist between them ; a 
Tuscan ship of war attempted to stop an English merchant vessel 
carrying Turks and Turkish property, and the Englishmen re- 
sisted. Gentili claims damages for the loss suffered by the 
English and in the course of his argument says: "The defense 
made by the English in behalf of the Turks, who certainly would 
have been molested by the Tuscans on board the ship of our 
countrymen was honorable. Thus wrong is done to us when 
it is done to another who is in our home, for a ship herself is 



• Bk. I, Ch. 7. " BL I, Ch. 14. 
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comparable to a home." " In gcneral he regards the right of 
search at sea as of doubtful validity, and only to be exercised 
oflf the coasts of the prince who owns the warship claiming it." 
Another interesting point is raised by the plight of some English- 
men who have been recruited in a neutral country, England, for 
service under the Spanish flag, and captured, while on their 
way to join the Spanish forces, by the Dutch. A maritime ques- 
tion somewhat analogous to this is whether a vessel is piratical 
which is manned by neutrals but is under the command of a 
citizen of one of two belligerent Powers." 

One of the cases which he pleads has a double interest for 
us, because it illustrates his method of argumentation and con- 
cerns a subject which is much discussed at the present time. In 
a passage in one of his speeches he tells us that before appearing 
in court it was his practice to turn over in his mind everything 
which could be said in support of his opponents. Indeed the 
early part of most of his arguments consists of a categorical state- 
ment of the case of the opposite side, supported by the laws and 
text-writers who could be cited in its defense. In illustration of 
this characteristic scholastic method, and because of the present- 
day interest of the issue involved in the suit in question it may be 
worth while to give an abstract of his argument. 

An English ship while en route to Constantinople with a 
cargo of general merchandise and powder, '' pulvis tormenta- 
rius," as Gentili calls it, was seized by the Sardinians and Maltese 
and the cargo confiscated." Gentili appeared for the English 
owners to contest the right of confiscation. Let us present his 
conclusions in the same systematic way in which he sets them 
forth in his plea in court. At the outset come the arguments, 
marshalled firstly, secondly, and so forth, from the standpoint 
of the Sardinians and Maltese: (i) The civil law, as it stands in 
the Code of Justinian, prescribes capital punishment for any- 
one who shall furnish the barbarians with munitions of war. 
(2) The canon law imposes excommunication upon Christians 
who send arms to the Saracens, and the Saracens are amalga- 
mated with the Turks. (3) The precedent of the Hanseatic cities 
which were forbidden to fumish munitions of war to the Span- 



" Bk. I, Ch. 27. *• Bk. I, Ch. 27. 

** Bk. I, Ch. II. 

*• Bk. I, Ch. 20. For a full summary of this chapter, see the Analytis of Book I below. 
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iards, when Spain and England were at war, shows that it is 
contrary to the Law of Nations for a neutral people to send arms 
to belligerent nations with whom they are at peace, and in this 
connection he coins the apothegm : " Do not unto others what ye 
would not that they should do unto you." (4) The treaty be- 
tween England and Spain forbids either people to furnish aid 
to the enemy of the other, and Spain is the ally of tbe Emperor 
who is at war with the Turks. Therefore the English may not 
aid Turkey. Indeed Christians are at all times at war with the 
Turks. 

In reply to his own formulation of the arguments of his 
opponents Gentili maintains : ( i ) Part of the cargo was made 
up of lawful merchandise, and that at least is exempt f rom con- 
fiscation, unless it can be shown that the owners of the lawful 
merchandise were cognizant of the unlawful goods. (2) The 
English were en route. They might have turned back before 
reaching Constantinople. The offense had not been committed 
until the act was completc. (3) The powder may have been 
intended for the ship^s defense. Even in those States where 
the exportation of grain is forbidden, a man going abroad may 
take enough with him for his journey, and if the English had 
any powder lef t over it would have been lawful f or them to sell 
it at their journey's end. (4) The carriage of powder would not 
be unlawful per se. The powder might have been used by one 
faction of the Turks against another. (5) The English owners 
made out manifests before the proper English ofEcials and, un- 
der the Orders in Council of Queen Elizabeth, may carry their 
goods anywhere. The English have therefore observed the Eng- 
lish statutes and they can not be held amenable to the laws of 
any other sovereign. (6) The treaty between England and Spain 
does not apply in this case, because Spain is not at war with 
Turkey, and the naming of the King of Spain among the allies 
of the Emperor is a formality without meaning. Accordingly 
Gentili concludes that the Maltese may obstruct the trade of 
England with the Turks, but may not punish English shipowners 
in person or in property. 

The serious tone of the arguments in the Advocatio is re- 
lieved now and then by confidential letters of comment on topics 
connected with some of the cases. These letters sometimes reveal 
the shrewdness of Gentili or throw light on contemporary condi- 
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tions. Thus, in writing to the junior counsel in one of the cases 
in which they both appeared, he says : 

Your arguments were outside tfae present inquiry. Most leamed man, always 
remember to notice the form which the question takes, althoug^ you can indude, 
and perhaps also at times ought to indude, what either may not be pertinent 
to the matter, or may be of no weight. By such things some judges are often 
more infiuenced than they are by appropriate and sound considerations.^* 

In another personal letter he says of a judge bef ore whom he 
had recently appeared : 

At eight o'dock in the evening he was asked by me to examine all tfae points, 
at sunrise the next morning he gave a judgment against us; and on another 
occasion after hearing the representations of six advocates on the other side up 
to the hour for dinner, rig^t after dinner he gave an interlocutory decree, with- 
out examining other statements (I believe this at any rate) or the opinion of 
Cravetta (this I knoV for sure), on which our strongest argument was based.^^ 

In presenting his arguments Gentili shows a thorough ac- 
quaintance with the facts in the case and with the principles 
which underlie it. He has a logical mind and his method of 
argumentation is keen. Sometimes, indeed, his shrewdness is 
carried so far that his reasoning lacks the note of sincerity. In 
attempting an appreciation of the literary form of his pleas, 
it is only f air to bear in mind two considerations. He was ad- 
dressing a seventeenth not a twentieth century court, and he 
did not see this book through the press. Gentili was a very 
learned man, and not only the weight but the actual number of 
authorities which an advocate cited counted heavily in the mind 
of a judge. It was natural, therefore, for Gentili, out of his wide 
reading, to multiply references to earlier jurists. It is not im- 
possible too that he may have felt a pride in doing so, but this 
display of learaing is somewhat tedious to the present-day reader, 
and interf eres with the continuity of the argument. He errs also 
on the side of completeness by arraying too many arguments in 
support of his cause. Some of them will not bear close examina- 
tion, and a clever opponent would have been able to make a 
specious case against him by directing the attention of the court 
to arguments of this sort. Here again he is merely following 
contemporary practice in bringing in every consideration which 
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has a bearing on the question at issue, and he should be judged 
by the usage of his own time. 

It was unfortunate that the Advocatio was not published in 
Gentili's own lifetime. Had it been, he would probably have 
improved its form at many points. His brother doubtless 
brought it out exactly as it stood in the manuscript. Many of 
his sentences are obscure, awkwardly expressed and involved, 
and not inf requently we find memoranda rather than fully ex- 
panded arguments. These characteristics make certain pas* 
sages very hard to understand. Gentili had a reasonablv clear 
style, as one can see in his treatises On Emhassies and On the 
Law of War and probably the form of this book would have 
been much improved, if the author had had an opportunity to 
revise it 

The attitude which Gentili took toward the different branches 
of law and the method which he f ollowed in establishing judicial 
principles are more clearly shown in the Advocatio than in any 
of his other writings, and perhaps in that fact the primary im- 
portance of this work lies. In the first place he broke away f rom 
ecclesiastical tradition. Most of his predecessors, men like 
Covarruvias, Suarez, Molina and Soto, who were Catholic theo- 
logians, carried over into their discussions of international law the 
principles of the canon law and the method of a priori reasoning. 
Gentili was a jurist by profession ; his adherence to Protestantism 
released him f rom ecclesiastical preconceptions, and the bent of 
his own mind seems to have led him to the practice of examining 
concrete cases of his own time ^nd of drawing practical rules 
from them. He may therefore with propriety be called the 
founder of the modern historical school of international law. It 
is characteristic of this change of attitude in the study of the 
Law of Nations that probably not one in fifty of his own ref- 
erences in the Advocatio is to the canon law, and when the us- 
ages of the Law of Nations and the teachings of the canon law 
come into conflict, as they do in the discussion given above of 
the right of the English to trade with the Turks, canon law must 
yield. 

He broke away from his predecessors also in giving up 
largely the attempt to cast the Law of Nations in the mould of 
the Roman civil law. As he remarks at one point," the ancient 
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world constituted a single State, and Roman law was drawn up 
for the citizens of this one State. But in the modern world there 
are many independent sovereignties, and the Law of Nations 
covers questions at issue between the citizens of these different 
States. To this purpose the civil law, in view of the circum- 
stances in which it grew up, is not adapted. The civil law, 
commentators on it and precedents f rom antiquity are f requently 
cited, but rather by way of confirming or illustrating rules de- 
rived f rom contemporary usage. At the same time Gentili stands 
between the ancient and the modern world, and his inheritance 
f rom the ancient world is evident in many ways. It comes out 
in the scholastic form of his argumentation, which carries us 
back to the schools of the Middle Ages. It appears occa- 
sionally in a casuistical argument, as it does in the fanciful 
distinction which he tries to make in one passage^' between 
the meanings of certain words, or in the insistence in another 
connection on an exact analogy between physical and legal 
processes.'® 

Great as were his achievements in the field of international 
law, yet in stemming the tide in England which was setting to- 
ward the common law he was doomed to failure. He fought 
earnestly in this cause, but it was a lost cause, as he himself seems 
to recognize at the close of one of his speeches recorded in the 
Advocatioi 

Granted that these pettifoggers of the common law have pushed their way 
into marriage cases, into testamentary, ecclesiastical and maritime cases, and 
into others of this sort, which still have always been held to be the peculiar 
province of those versed in the civil law, but granted that they have pushed 
their way in, simply because those cases had to do with Englishmen, with English 
concems, with transactions carried on in England; on this account, pray, shall 
they rush in and seize these cases involving foreigners? Even though this state 
of affairs is in part to be explained by the daily increasing power of those who 
study the common law, still the old landmarks should be preserved.^^ 

In one of the two tasks then to which he deVoted himself, 
he in part failed, I mean in maintaining the supremacy of the 
civil law over the common law in regulating those transactions 
in which the civil law seemed to him especially applicable. In 
the other he succeeded, for he set forth once for all in his 
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writings the correct method to be employed in establishing the 
principles of the Law of Nations, and he illustrated in the 
Advocatio its practical application in settling the actual con- 
troversies which had arisen between the peoples of his time. 



II. 

Analysis of Book I.* 



Chapter I. — fVhether there is postliminium in the domain of a 

common friend. 

" The question at issue is whether certain Lusitanians, who 
have been taken prisoners by Dutch enemies on the Spanish 
sea, become free here in England, by way of which they were 
being taken to Holland.'^ The law bearing on the case reads 
that '^ it is understood that a person is back again f rom the 
moment when he reaches our f riend," and " our " should be 
understood as properly used of a friend to both belligerent 
parties, i.e., a neutral. If the word were restricted in its 
application to a people friendly to one of the belligerents and 
hostile to the other, it would be superfluous, since it would 
state a self-evident truth, whereas law deals with cases in 
which doubt may arise. The historical argument that captive 
Romans, sold by Carthaginians in Greece, were not set free 
by Greece is not to the point, because f riendly relations between 
Rome and Greece had not been set up at the time the 
incident in question occurred, and there had been little previous 
intercourse between the two countries. It may even be said 
that in the particular case of Greece and Rome, postliminium 
would not exist, because the man who bought a particular slave 
would have the right of ownership. Many doctors might lead 
us astray in this matter because in discussing the application 
of the law they are thinking of fugitives from justice who 
have fled from one State to another, and not of the subjects, in 
a neutral territory, of one of two belligerent powers. 



* To preserve the directness of Gentili's argumeots and the personal note in them, it 
has seemed wise to summarize his pleas without coroment, to quote his own words, 
where it is possible, and to use the first person singular. The title of each chapter is 
given in italics at die head of the summary. Book II has not been analyzed, because 
it is devoted almost entirely to questions of private law. 
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Chapter II. — That property does not belong to the enemy who takes 
it until it has been brought within his fortified lines. 

The propcrty mcntioned in the last chapter does not pass 
into thc ownership of the enemy until it has been brought 
within his fortified lines, no matter how long it may be in his 
possession. The flcet of the Greeks standing off Troy may have 
constituted a fortified line, but a singlc >ship does not, and 
there was but onc ship in this casc. The rule that a capturc 
is effectivc only after the captured property has been brought 
within fortificd lines is supportcd by such doctors as Angelus 
and Salycetus. In the casc before us the Spanish owners have 
not even lost possession. They retained it by means of the 
Spanish sailors who werc left on board the captured Spanish 
vessel. Not only was this property not brought within fortified 
lines, but the Spaniards had a fair chance of escaping. 

Chapter III. — On the judgment passed by soldiers and on the 
varying practice in the matter of things captured by the enemy. 

It is said to bc thc practice of soldiers " to rcgard captured 
property as thcirs, if they havc kept it with them for a night." 
The phrase, " with them," probably means within their fortified 
lines, so that this military usage is in harmony with the law 
which I have discussed in the last chapter. 

Chapter IV. — That property sure to be taken is not held as taken 

and acquired by the enemy. 

Cephalus holds that " a thing is called captured when it can 
not escape capture," and he applies this dictum to a certain 
case of pirates. Molina applies it to wild beasts which have 
been injured by one hunter and ultimately taken by another. 
But " to pirates and wild beasts no territory offers safety." 
Now this principle is not true in war, of our Spaniards, for 
instance, who are safe in neutral territory. If a wild boar 
falls into a snare which I have set and you let him go f rec, he 
ceases to be mine. The boar might have been able to free 
himself. But whatever the usage in hunting may be, it does 
not determine the law of war. Usage must be established for 
the kind of case under discussion, and we must remember too 
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that usages vary from one period to another and from one 
place to another. 

Chapter V. — JVhether it is latvful to capture the enemy in the 

territory of another. 

One may pursue a wild beast into a neighbor^s field or a 
fugitive from justice into another^s territory, and one may hold 
with the ancients that "war is a hunt," and with the doctors 
that " a territory is nothing else than a domain," drawing the 
conclusion therefrom that a public enemy may be captured 
in another's territory. But this conclusion is false. "The 
territory of another insures safety, and, when territory changes, 
control changes.'^ It is commonly held that when a fugitive 
flees into a church, he is safe. This privilege is opposed to 
the public interest and to the theory of the common law, but 
if the doctrine holds in the case of a church, it is still more 
applicable when there is a complete change of territory. If it 
holds for a fugitive from justice, it should surely hold under 
the laws of war. But what shall we say to the principle of law 
which I have laid down in my books On the Law of War 
that " anybody and evcrybody is bound to hand over to the 
victor the property and the person of the vanquished?" I 
reply that " this doctrine may be aflirmed in the case of a 
complete victory, not in the case of a small success." " It may 
not be lawful per se for the victor to take the spoils, and he 
who rules a territory may not always be required to turn them 
over to the victor." 

Chapter VI. — Whether it is lawful to conduct an enemy captive 

through another^s territory. 

" The Spanish Ambassador opposes the action of the Dutch 
in taking property captured from their Spanish enemies . . . 
through the British sea and along these shores, and he asks the 
magistrate here that all the property be stopped and be re- 
leased." Various arguments may be urged in opposition to this 
request. For instance, it is lawful to transport grain through 
a place from which it is unlawful to export it. Some doctors 
also hold that if a criminal is being conducted through the 
graveyard of a church, or even through territory under another 
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jurisdiction, he is not set free by virtue of this fact. It may 
also be argued that " if in another's territory it is not lawful 
to seize what belongs to the enemy, neither should what has 
been seized elsewhere be released there." Again it is urged 
that " traveling is unrestricted " and " the sea and seashore are 
the common property of everybody." May the King of England 
take from his friends, the Dutch, to aid his friends, the Spanish? 
Furthermore the carriage of corpses through the territory of a 
town is expressly permitted under the law. 

The parallel drawn between our case and that of the 
carriage of grain will not bear investigation, because " it does 
not concern a city, if grain which has not been grown in its 
territory . . . be carried through it." In transporting dead 
bodies through a territory no force is applied, and no wrong 
is done to the territory concerned. Above all " these captured 
possessions have not yet been made the property of the enemy, 
and therefore here in the territory of the King, who is the 
friend of both parties, no force should be brought to bear on 
the things captured." " Force is brought to bear not only at 
the time when a person and when a thing is seized by force, 
but then also when they are taken along by force." Thus, as 
Barbatia says, " a thief who flees with stolen property to a 
church is said to commit a new theft there because of the 
newly occurring act of stealing." " Now it concerns a territory 
that there be no one but the ruler of the territory to inspire 
fear in it" " It is of importance that no captives whatever 
be taken, held, or dragged off except by order of the ruler 
of the territory, for these acts derive from jurisdiction, and 
jurisdiction in the territory of our king does not belong to 
any foreigner." 

Chapter VII. — The opinion of Archidiaconus with reference to a 
captive conducted through a church is examined. 

Against our defense offered in the last chapter the opinion 
of Archidiaconus is cited to the effect that, if a person seized 
by a bailiff, and being conducted through a church, be taken 
theref rom by force, the immunity of the church is not violated. 
But it is not clear that Archidiaconus held this view, and other 
doctors hold the opposite opinion. It is maintained by our 
opponents that the church grants immunity to those who flee 
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to it, but that the case of a person being conducted through a 
church stands on a different basis. I assert, however, that it 
is not the mere flight to the church, as a place of refuge, but 
our reverence for the sanctity of the church which brings 
safety. 

In a question involving the immunity of a church, we 
should follow canon law, and canon law makes no distinction 
between the case of the man who flees to a church and that 
of him who is being conducted through a church, and this 
theory of the situation is upheld by usage and by decisions 
of the courts. 

Chapter VIII. — The protection of sea-territory. 

In this case the Dutch were intercepted by an oflicer of 
the King of Great Britain and made to come to on the high 
seas with booty taken from Spaniards. The word territory 
(as I have shown in my books on war) applies to both land 
and water. Scholars state that the Venetians and the Genoese 
claim sovereignty and jurisdiction to a point one hundred miles 
from their ports, if their shores are not near another State. 
The jurisdiction of the English King is, therefore, immeasur- 
able to the south, north and west. The Dutch, however, 
maintain that by an English royal edict certain boundaries 
were laid down beyond which the King refuses to have his 
territorial power extended to cover these acts of war between 
the Dutch and the Spaniards. They maintain also that they 
were intercepted beyond these boundaries. But a treaty of 
peace between the British and Spanish Kings requires each 
to protect subjects of the other anywhere within his territories, 
and the edict must be interpreted in the light of the treaty 
which is a contract. Otherwise a wrong would be done one 
of the contracting parties, because the peace agreement pro- 
vided that each sovereign was to allow no violence to subjects 
of the other in his territory. The Dutch assert that the edict 
merely fixed in permanent form boundaries which had long 
been recognized by usage. The King took no account of 
usage in making the treaty. Probably he did not know of it, 
and most certainly the Spanish King did not. Further the 
captor was really committing piracy under letters of marque, 
and not carrying on war. This predatory warfare is waged 
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in accordance with no discipline or custom of war. It is a 
war against non-combatants, harmless merchants and others, 
far from the battle lines. The King can not have intended to 
show any kindness to pirates of this kind. This can not be 
the interpretation of the edict. 

Besides, this captured ship was brought within those 
boundaries which they mention, rode here at anchor, and 
even lay in port. Also prisoners were brought on land and 
then taken back on board. Now my contention is that on 
the instant when the ship came within British territory she 
was safe. 

Chapter IX. — fVhether we may lawfully put to death those %vho set 

out to serve with our enemies. 

Certain Britons who had given their names to a Spanish 
representative and received money from him, while on their 
way to join the Spanish forces, have been captured by the 
Dutch. May the Dutch put them to death? Now I hold 
that no one has become a soldier until he has satisfied the 
three conditions of being enrolled, equipped and stigmatized. 
The penalty attaching to an offense may not be imposed on 
one who has merely shown a willingness to commit the offense, 
or has even taken steps toward committing it. (Furthermore 
these Britons have not yet had their right to an appeal 
satisfied.) " Potentiality approaching actuality is not regarded 
as actuality" in prejudicial matters. Thus one who kills a 
person elected to a bishopric is not punished so severely as 
if he were to kill a bishop. Almost all doctors hold this 
opinion. The case of Lanuvium, cited by my opponents, is 
not parallel to that of the Britons. They had set out to give 
aid to the Latins against the Romans, and had just passed 
out of their gates, when, on hearing that the Latins were 
defeated, they turned back. They looked for severe treatment 
f rom the Romans, because they were an organized body acting 
under the authority of the State of Lanuvium. The Britons 
in this case were unorganized private citizens. 

Chapter X. — Of the ship that makes a raid under convoy of another. 

A sloop manned by Britons alone, but under the convoy 
of a Dutch ship, captures a Spanish vessel. Shall the booty 
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be taken away on the ground that the Britons were pirates, 
inasmuch as Spain and Britain are at peace, or shall it be 
left untouched, on the ground that it was won by the 
Dutch? 

The case centers about the interpretation of a Spanish 
decree which lays down the principle that, when a ship has 
more Britons than foreigners in its crew, it is to be regarded 
as piratical, if it attack a Spanish ship. My opponents may 
maintain that the Dutch vessel stood by, while the capture 
was being made, that the two vessels therefore constituted a unit, 
and that when so regarded the Britons were in the minority. 
Consequently this was not an act of piracy. 

I reply that the Dutch have no legal claim to any booty, 
because the property was not brought within their fortified 
lines.^ Besides the Dutch vessePs share can come only from 
what the British ship has. The capture was made by the 
British ship, and in the intent of the Spanish decree she was 
clearly a pirate, so that the Dutch have no claim whatsoever. 

Chapter XI. — 0/ money received frotn pirates and of their partner. 

^^ An enemy of the Spaniards who was on a piratical vessel 
belonging to the British, either as leader or soldier, received 
from the pirates money or property in some other form." 
May it be recovered? 

Even the man who buys stolen property in good faith must 
restore it to its rightful owner. This enemy of the Spaniards 
was a pirate because he was associated with the crew of a 
piratical vessel, and he can not plead that he did not know 
the character of the vessel. Finally he had not brought this 
captured property " within the f ortified lines " of his country- 
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Chapter XII. — Of property captured by pirates and afterxvards 

bought by friends in the enemy^s country. 

Property taken from the Spaniards by pirates has been 
bought in Barbary by f riends and allies of Spain. " May the 
merchants who bought it recover from the Spaniards the price 
which they paid? " If property is bought back f rom a legal 

* Cf. Bk. I. cai. X. 
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enemy, this would be the case, but it is not true of property 
bought from pirates. 



Chapter XIII. — Articles sold in Brazil in violation of the hw are 

sought in England by the Spanish fiscus. 

^^ A sale was made to Dutch enemies and to other aliens in 
contravention of the laws of the Portuguese kingdom, which 
forbids commerce there with those who are not Portuguese." 
Therefore its confiscation by the Spanish fiscus automatically 
foUowed, inasmuch as the illicit sale was made by Spaniards. 
This property, which is now in England, Spain asks to have 
turned over to her. Personal property is under the control of 
the judge who confiscates it, even if it be outside of his territory. 
Ownership was not transferred to the buyers, because the law 
f orbids commercial transactions • of this sort. Consequently 
also, the purchaser loses the purchase money. 

The Dutch buyers can not claim to hold it, on the ground 
that they have acquired it from their Spanish enemies, until 
they have brought it within their fortified lines. But the 
property is in England. It may be urged that " it is not lawful 
to summon to court a foreigner passing through the country 
with any property, nor to have any property taken from him." 
This principle does not apply if the judge who has jurisdiction 
over the fugitive, in this case the King of Spain, brings the suit. 



Chapter XIV. — fVhether the King may rightfully decide that Span- 

iards who have been roughly handled by the Dutch off a 

port of the King may sail in safety to Belgium. 

Spaniards were attacked by the Dutch oflF an English harbor 
and are now blockaded in the harbor. It is not lawful to 
commit such acts in foreign territory. The heat of battle and 
the plea that the Dutch did not recognize the fact that they 
were in English territorial waters can not excuse them. " The 
blockaded man is a man held captive," and the doctors teach, 
and usage shows, that, " if one has been captured in a place 
where he ought not to have been captured, he should even 
be allowed to make his way to a place of security with such 
safeguards that pursuit would be difl5cult." 
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The Spaniards ask to bc permittcd to cross to Belgium, 
whithcr thcy had sct out, under a royal safc conduct It would 
not bc rcal rcdrcss to thcm, and it would not bc a pcnalty to 
the Dutch, for the offcnsc which thcy havc committcd against 
England's sovcrcignty, to scnd thcse Spaniards back to Spain, 
becausc this disposition of thc casc is cxactly what would 
plcase thc Dutch. It may bc urgcd that thc King of Francc 
at one timc scnt Spaniards, who werc on their way to Ireland 
as cnemies of England, back to Spain. Thc two cascs arc 
not parallcl, howevcr. Thc Spanish do not sccm to havc 
committcd thc offcnse against Frcnch sovcrcignty which thc 
Dutch havc committcd against English sovcrcignty, and bcing 
sent to Spain they would be on thc dircct routc to Ireland. 

Chapter XV. — O/ the English who through the assistance of the 

treasury of the King of Barbary have bought property 

taken from the Spaniards by pirates. 

[Thc argument in this chaptcr supplemcnts Chaptcr XII.] 
English mcrchants claim to have bought thc goods in con- 
troversy from thc fiscus of Barbary, and thcy claim lcgal 
owncrship undcr a constitution of Zcno^s, which cnunciatcs the 
principlc that a prince may takc thc property of his subjccts. 
But thc King of Barbary does not rccognizc thc Justinian Codc. 
Conscqucntly this constitution would not hold good in Barbary. 
It is not cven clear that a formal purchasc was made from 
the fiscus. Thc right of thc fiscus to sell such propcrty is opcn 
to question, and thc bad faith of thc mcrchants is proved by 
their effacemcnt of the marks of thc original owncrs. 

There is no rcdrcss to be had from Barbary, and if thc 
procedurc therc is recognizcd as lcgal, thc piratcs will have 
a convcnient place, closc to thc Spanish lincs of tradc, to 
dispose of thcir booty. 

Chapter XVI. — 0/ the edict of the King, binding those unaware of it. 

England and Spain had madc a treaty and undcr a royal 
cdict all hostilc actions against Spaniards after April 24 werc 
forbiddcn. An English privatccr made a capturc on thc high 
scas aftcr thc datc mentioned. Shall thc English bc rcquircd 
to rcstorc thc property captured? It may bc prcmised that the 
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King could make the law applicable at once, and that ignorance 
of it would not make the English secure in their claim to 
what was taken. Three cases present themselves: The act 
may have occurred, (i) before April 24, (2) after peace was 
concludedy (3) between these two limits. In the first case the 
booty belongs to the privateer. In the second case it must 
be given back. The third case, and this is ours, is uncertain, 
because the edict says that " account must be rendered of acts 
committed af ter April 24." " To render an account " does 
not naturally mean " to restore property taken." The question 
is left to the discretion of the judge, who in this case will 
probably take into consideration the fact that the privateer 
was on the high seas and presumably did not know of the 
edicty so that the attack was not unjust. He will also probably 
remember that the English vessel was maintained at private 
expense, and that the profits went to private persons, and will 
therefore perhaps hesitate to take from them the fruit of 
their toil. 

Chapter XVII. — On various questions, addressed to the illustrious 

jurisconsult, Robert Taylor. 

The commonly accepted opinion is that in criminal cases 
a judge may not admit the defendant to bail. This is certainly 
true of a defendant charged with a serious crime. The 
admission to bail of a slave charged with a capital offense sets 
him free from chains, but does not release him from prison. 
Chains are used on slaves only. 

The phrase dare operam (" to take care ") in the peace 
articles implies the exercise of the greatest care on the part 
of the prince, even to the use of armed force. 

If a civil action has been brought and sustained to recover 
property, not to inflict punishment, a criminal prosecution may 
ifollow. 

A man born in Holland is a British subject, provided his 
father has been naturalized in England. This is the case 
even if the son has not yet given his consent to naturalization, 
and was not mentioned in the naturalization papers. 

If Brukus was a pirate, the edict of the King does not 
allow him to appeal, without depositing the money which 
he has been condemned to pay. Ordinarily the oath of a 
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defendant of good character to the effect that he has not 
sufficient means to make the deposit required, or similar 
evidence, may lead the judge to remit the deposit, but the 
character of Brukus will not make this possible. 

Chapter XVIII. — O/ an ambassador acting for the suhjects of his 

king. 

It is not ignoble for an ambassador to manage the lawsuits 
of his nationals, because in doing so he is the representative 
of his king. The ambassador need not appear in court in 
person, but may appear by a deputy. The ambassador, like a 
sovereign, is bound to protect the person and property of his 
fellow-countrymen. The laws forbid the governors of provinces 
to be involved in disputes of their own or of others, but the 
functions of an ambassador, while comparable to those of a 
provincial governor in many respects, differ from them in 
the fact that a Roman provincial governor was amenable to 
the laws which applied to his fellow-subjects, whereas an 
ambassador is responsible to his sovereign only. 



Chapter XIX. — O/ punishing the fault of a magistrate. 

A Spanish ship in charge of an English Vice-Admiral has 
been taken by the Dutch. In the case of officials the general 
presumption is that they have done their duty with diligence 
and fidelity, but in this instance negligence or even suspicion 
of complicity is evident. Although the Vice-Admiral knew 
that the Dutch were near at hand, he left no proper guard 
when he went away, and he has taken no steps to punish the 
Dutch. 



Chapter XX. — O/ an English ship sailing to Turkey with a quantity 

of powder and other merchandise. 

An English ship laden with some powder and much other 
merchandise, when on the way to Constantinople, was captured 
by the Sardinians and Maltese. Was the capture justified? 
The case against the Englishmen seems a strong one. The civil 
law forbids sending supplies or ammunition to the heathen, 
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and the Turks are not only heathen, but they are alien heathen, 
because they are not subjects of the Emperor. The canon 
law forbids furnishing Saracens with munitions of war, and 
the Turks are Saracens. The Law of Nations also seems to 
be against the English, because, as I have said in my books 
On the Law of War, it was unlawful for the Hanseatic cities 
to furnish supplies and war material to the Spaniards, when 
Spain and England werc at war. 

Under the articles of peace and the treaty of alliance 
between England and Spain, the English seem to be in the 
wrong, because these documents forbid the subjects of one 
of the sovereigns to furnish munitions of war to enemies of 
the other or to rebels against the other's authority. Now 
Spain is one of the allies of the Emperor, who is fighting 
the Turks, and the Emperor is mentioned as one of the 
supporters of Spain in the treaty of peace, and furthermore 
Spain has the right of succession to the lands over which the 
Emperor and the Turks are fighting. It would seem to follow 
therefore that the Turks are enemies of the Spaniards, and 
consequently of the Sardinians and Maltese. 

In spite of the general arguments mentioned above, certain 
considerations make me feel that the Sardinians and Maltese 
are wronging the English. First, concerning the lawful goods 
on the English ship, if their owners did not know that the 
vessel carried contraband, as the great writers teach, or if they 
did not consent to its presence on the ship, as most doctors hold, 
the owners of lawful goods should suffer no loss. In this 
case it can not be shown that they were aware that the vessel 
carried contraband. 

In the second place, the law applicable in this case reads: 
" If anyone shall have sold." It requires a completed act. 
The Englishmen were captured en route. 

Thirdly, the powder and other war material were being 
carried for the ship's use. Even where the exportation of 
grain is forbidden, a traveler is allowed to carry enough for 
his own use. If the quantity of powder on board seem large, 
it must be remembered that it is not safe to make too careful 
a calculation in such a matter, and if *any of the munitions 
of war, carried for the ship's use, were left over, the English 
could lawfully sell them. If it be objected that the law forbids 
the carrying of even a soupgon of such articles to the Turks, 
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we must bear the fact in mind that the Turks are not un- 
acquainted with these articles and are not living without thcm, 
as they were three hundred years ago. 

To mention the fourth point, the Turks are at war with 
one another, at the gates of Constantinople and elsewhere, and 
it is more probable that this powder would have been used 
against heathen than against the Christians who are much 
farther away from Constantinople. Further, the powder and 
iron were a mere makeweight, and were actually used as ballast, 
and in reality the English wished to sell it to the Spaniards. 
It should be noted also that the evil intent has not been 
shown, and that in fact it was lawful to take these things 
to the Turks under the Orders in Council of Queen Elizabeth. 
The Englishman follows the law of his native land, not the 
canon or civil law. 

The fifth point is that the English merchants have made a 
manifest of these articles with an official, and under the Orders 
in Council of Elizabeth. Now the King of England is a 
sovereign prince and the head of ecclesiastical affairs in his 
own domain, and he can not permit his people to be made 
subject to the laws either of the Emperor or the Pontiff. 
Under the Law of Nations only a completed act calls for 
punishment. Under it the Maltese may interfere with those 
who are on their way to sell contraband to an enemy but 
may not punish them. The case of the Hanseatic cities is 
not parallel, because they were warned in advance, and were 
asked to give up their trade for a time only. The English 
would be asked to give up their trade forever, because the 
Spaniards and Turks are always at war. 

So far as the treaty between England and Spain goes, it 
contemplates a defensive war, but this is an offensive war 
which is being waged against the Turks, and the mere fact 
that the Emperor, who is fighting the Turks, is the relative 
and supporter ' of the King of Spain, does not make the 
Spaniards and Turks enemies. Kinship and private interests 
do not determine public policy, and the naming of the 
Emperor among the supporters of Spain is an empty form. 
It is said that the Spaniard and the Turk are enemies, because 
the lands for which the Emperor and the Turk are fight- 
ing are Spanish home-lands, but they are only so by remote 
anticipation. 
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Chapter XXI. — On holding to the civil law in appeals from a judge 

of the Admiralty. 

When an appeal is taken from an Admiralty judge, shall 
those who profess the English common law, as well as those 
who profess the English civil law, sit on thc appellate bench? 

My opponents say that note should be taken of the common 
law in the Admiralty Court, that this court is ordered to 
give its decisions in accordance with " our law," and that it 
is customary to put on the appellate bench those versed in 
either law, according to the discretion of the person making 
the appointments. I maintain that the function of appellate 
judges is to determine whether the judge in the first instance 
gave a righteous decision under the law which he professes. 
Civil law is followed in the Admiralty Court. Consequently 
the appellate judges should all be professors of English civil 
law. 

In the second place, the civil law and the common law have 
different and even conflicting basic principles, and those who 
practice the two kinds of law are unfriendly to each other, so 
that a common agreement would be diflScult, and frequent 
reversals of the decision of the Admiralty Court would be 
inevitable. 

In the third place, the English common law is not suitable 
in meting out justice to foreigncrs. What statute of the common 
law, for instance, would give the formula for a transaction in 
Spain between a Frenchman and an Italian, so that in judicial 
proceedings instituted here, a verdict could be given in 
accordance with the common law? But everyone accepts the 
civil law as a Law of Nations, so to speak. Indeed, the 
principles of the Law of Nations come from the civil law. 

In reply to the arguments urged by my opponents, I may 
say that if note is taken of the common law by the civil law 
judges of the Admiralty, civil law judges in the appellate 
court can likewise take it into consideration. Since the judge 
appointed to administer the law in the Admiralty Court is a 
civil law judge, "our law" would seem to be the English 
civil law. The argument from usage is invalid because it 
would have to be proved that each of the two foreign parties 
to the suit had a common usage. " Granted that these petti- 
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foggers of the common law have pushed their way into 
marriage cases " and into similar actions at law, '^ shall they 
rush in and Seize these cases involving foreigners? ^' 



Chapter XXII. — On the absence of right to take away or transfer 

possession frotn those who are said to have bought property 

stolen by pirates and even to have bought it from the pirates. 

Certain Englishmen have bought property stolen from 
Venetians by English pirates. May the English buyers recover 
the price which they paid? The law covering the situation 
is based on the case of a woman sentenced to the salt pits who 
was seized by foreign brigands and sold. The purchaser 
recovered from the fiscus the price paid for the woman. From 
this law the commentators draw the conclusion that the man 
who buys a stolen article, or an article taken by brigands, may 
recover the price of it from the owner. The fact that the law 
spealcs of foreign brigands may not be urged against this 
conclusion, because the jurist uses the word " foreign " on 
account of a situation peculiar to the case before him. The 
law is of general application, as the commentators recognize. 
Furthermore " the law thinks of the nation of the robbers 
as foreign, not from the point of view of him who pays the 
ransom . . . but from the point of view of the party from 
whom the woman had been stolen, that is, the fiscus." We 
have in this case, therefore, the exact situation contemplated 
in the law, viz., foreign robbers, the English, and Venetian 
owners. It makes the case stronger that the English purchasers 
got this property from a foreign source, viz., the Tunisian 
prefect. In any case the property should not be transferred, 
because, even if ownership of stolen property can not be 
acquired, the right to possess it is recognized. 

Chapter XXIII. — Whether the purchasers of plunder may keep it 

for themselves. 

Supplementing the argument in Chapter XXII, it should 
be noted that the English merchants bought the property at 
issue from the fiscus of Tunis, and one is secure in his rights 
who buys from the fiscus of any prince. This case diflfers 
from the case in which Spaniards and the fiscus of Barbary 
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wcre concerned* in two fundamental points: (i) Barbary 
and Spain were enemies, but Turkey and Venice have treaty 
relations. Consequently the Venetians may bring action against 
Turkey. (2) In the former case the fiscus of Barbary 
interposed only as a matter of form. My second general 
argument is that the Roman laws which have been cited 
were applicable to the citizens of a common State, the Roman 
Empire. They can not apply to conditions today when, as in 
this case, the litigants are citizens of different States. Thirdly, 
piracy must be distinguished from theft. The rule of the 
Law of Nations is that " it is lawful to buy anything and 
from anyone." " Even wares taken by pirates belong to 
unrestricted commerce." In the fourth place the Venetians 
must prove the identity of their property and the property 
which they claim. As a fif th point I note that when the robbers 
belong to a foreign nation there is no ground for recovery, 
because pirates who are likewise enemies may acquire owner- 
ship, and the treaty between Turkey and Venice does not 
cover pirates. Finally the trade of the English with Tunis, 
Algeria and many other States is taken from them by the 
Venetian claim that these States are piratical retreats, and that 
the people and even the magistrates in them are pirates. 

Chapter XXIV. — Of ittquisitions and the testimony of Turks. 

Two direct questions arise in this case: (i) When may 
torture be used to ascertain the truth, and (2) what weight 
should be given to the testimony offered by Turks? Slave 
witnesses may not be tortured, if the question is one of money 
only, and if the truth can be ascertained otherwise. Freemen 
may be tortured only when they are charged as accompiices, 
and give inconsistent evidence. The matter is left to the 
discretion of the magistrate. So far as the second point goes, 
the testimony of Turks is not accepted against Christians. 
In addition to the two direct questions just mentioned, two 
points are indirectly involved in the case. What is the value 
of testimony given by witnesses under torture, and how should 
perjury on their part be treated? What bearing has this 
and other evidence on the ownership of the property in 

* Ci. Bk. I, Ch. 15. 
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controversy here? Testimony givcn under torture is incon- 
clusive, and if perjury was committed under torture, witnesses 
should not be punished. The invoices in the bundles of goods 
seem to favor the Turks, but this cvidence is shown to bc 
worthlcss * by the fact that they arc writtcn on Christian, not 
on Turkish paper, and, consequently, werc not madc out in 
Turkey. Likewise the thef t of the records f rom the Englishmen 
raises a presumption against their opponents. 

Chapter XXV. — Of commerce with the Turks. 

The Tuscans have objccted to thc carriagc of Turks on an 
English vessel, and thc payment by thc Turks of passage-money. 
They say that thc law forbids commerce with the Turks. 
I would say that the Law of Nations makes no distinction 
between nations in the matter of trade, and that " between a 
prince and thc subject of another nation it is the practice 
that thc civil law should not apply, but rather the Law of 
Nations alone." In further rcply on this case I would note 
that thc King of England approvcs of these commercial 
relations, that thc English had not completed the transaction, 
that the trade was not forbidden, because it was of no direct 
help to the Turks, that it was free from cvil intent against 
Tuscans or othcr Christians, that it was a case of conveyance 
f rom, not to Turkey, that contraband goods were not involved, 
that there was no legal state of war betwcen Tuscany and 
Turkey, and that Tuscany will not wish to make this attack 
on English commercc. Thc casc of thc Hanseatic peoples 
which I oncc argued is not parallcl to this case, because here 
we are dealing with mere raids which go on forcver and 
constantly intcrferc with trade. 

Chapter XXVI. — Of an English ship seized for the use of the 

Tuscans and then lost. 

An English ship on the Tuscan coast was requisitioned, 
sent to war, and lost on her way back to Tuscany. The English 
owners claim compensation. The Tuscans offer as a defense 
that their contract called on them only to make good any loss 
incurred in warfare, and that, therefore, loss in any other way 

' Cf. supplement at the end of Chapter 28. 
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was by implication excluded. Furthermore, they maintain that 
a lessee is not rcsponsible for accidents. There is a clear 
precedent against them. A ccrtain prince took a ship for his 
own use from his own subjects. The ship was lost, and thc 
doctors explicitly teach that the prince is under obligation 
to return to his subjects what he has taken from them. 
Consequently, a prince, in a similar case, will be under greater 
obligation to the subjects of another prince. Passing to the 
first point in the defense offered by the Tuscans, I observe that 
the inclusion in the lease of one chance occurrence, viz., loss 
in warfare, which was expressly mentioned because most likely 
to take place, does not exclude other risks which in ordinary 
procedure would have been mentioned. It would be more 
natural to regard the clause covering loss in warfare as 
superfluous than to suppose that a departure from the law 
was contemplated, because a contract under the Law of Nations, 
and especially a contract with a prince, presupposes good 
faith. The second argument put forward by the Tuscans is 
worthless. The ship was not leased. It was requisitioned, and 
he who took it must make good any accident. Responsibility 
for the safety of the ship rested especially on the Tuscans, 
because they removed the experienced English sailors and put 
their men aboard the vessel. 

Chapter XXVII. — O/ an English ship which fought tvith a Tuscan 

ship and was captured. 

An English merchant vessel was captured by the Tuscans, 
and a Florentine court confiscated it on the ground that it 
attacked a Tuscan warship. In placing the responsibility for 
a conflict, he is presumed to be the aggressor who is armed, 
who is stronger, whose profession is one of arms, who comes 
off victor, and who has thought himself wronged, as the 
Tuscans may have done, because of the English trade with 
the Turks. The conclusion to be drawn from these considera- 
tions is confirmed by the fact that the Tuscans were the 
attacking party, that other vessels had undergone a similar 
experience, and that this incident began with the firing of 
two broadsides from the Tuscan man-of-war. The Tuscans 
wished to search our vessel, and it may be claimed that 
custom Dcrmits such an examination, but the custom is of 



I 

/ 

I 



i 



^ . 

H 



40a Introduction 



doubtful validity, and would hold only off the coasts of the 
prince who owns the warship claiming the right of search. 
Defense on the part of the English was justified, because they 
feared harm to themselves and to the Turks, who were their 
traveling companions and whom they had undertaken to 
carry. "Wrong is done to us when it is done to another 
who is in our home, for a ship herself is likened to a home." 
If defense was justifiable, even if the Tuscan attack was 
justified, preference should be given to defense over offense. 
It is true that a partial state of war exists between the English 
and the Tuscans, but this does not make the goods taken the 
property of the Tuscans, because they were not owned by 
the sailors, who, in fighting, were not acting under the 
instructions of the owners, and under the public laws of war 
the sailors may not be regarded as pirates. 

Chapter XXVIII. — Passage-money is owed for the Turks captured 

by the Tuscans on an English ship. 

m 

The passage-money, which the Turks were to have paid 
for their transportation in the English ship captured by the 
Tuscans,^ must be paid by the Tuscans, because " the victor 
takes the place of the vanquished," and " claims upon property 
go with it when it changes hands." 

* Cf. Bk. I, Ch. «7. 



IIL 

Obiter Dicta. 

The observations which Gentili makes in the course of his 
arguments, on general principles of law and on matters of 
contemporary usage, illustrate his practical wisdom and his 
grasp of the doctrines on which the Law of Nations rests. For 
that reason a few of them have been set down here. 

The law is intended for cases in which doubt may arise. 
It is to be interpreted on this basis (Bk. I, Ch. i). 

A legal enemy is not like a fugitive from justice (Bk. I, 
Ch. i). 

The law governing pirates and wild beasts is not applicable 
to enemies, i.e., there are laws of war (Bk. I, Ch. 4). 

A usage does not admit extension in the matter of place, 
persons, situations, or time (Bk. I, Ch. 4). 

War is not a hunt. Political territory is something more 
than a private domain (Bk. I, Ch. 5). 

The immunity of a church is opposed to the public intereSt 
and to the common law (Bk. I, Ch. 5). / 

A neutral is called upon to hand over the spoils of war to 
the victor only after a complete victory (Bk. I, Ch. 5). 

The jurisdiction of a church differs from that of a prince, 
because to be exempt from local jurisdiction is not the same 
as to be outside a territory (Bk. I, Ch. 5). 

The doctrine of continuous stealing is based on the fact 
that not only the seizure of the property of another but also 
the retention of it is an act of theft (Bk. I, Ch. 6). 

The case of a man who flees to a church and of a man 
being forcibly taken through it are identical (Bk. I, Ch. 7). 

^^ Whatever stands in the original is implied in full in the 
citation" (Bk. I, Ch. 7). 

"The dicta of learned men should be interpreted in 
accordance with the laws and the authorities which they have 
cited" (Bk. I, Ch. 7). 

The last statement of a writer is to be preferred to an 
earlier one (Bk. I, Ch. 7). 

4ia 
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" A view which is stated carelessly is not the real view 
of a doctor" (Bk. I, Ch. 7). 

" Expressions used to cover a common occurrence do not 
limit the application of the law" to those occurrences (Bk. I, 
Ch. 7). 

" The word territory applies equally to land and water " 
(Bk. I, Ch. 8). 

Venetians and Genoese claim sovereignty to a point 100 
miles from their coasts, if the coasts are not near another State 
(Bk. I, Ch. 8). 

An edict of a monarch affecting the subjects of another 
monarch must be interpreted in accordance with the treaty 
between the monarchs (Bk. I, Ch. 8). 

A skipper sailing under letters of marque is rather com- 
mitting piracy than carrying on war. He does not follow 
the laws of war and he directs his efforts against non-combatants 
(Bk. I, Ch. 8). 

" Let everyone remember that there are limits to a journey 
by sea as well as to every other journey," limits set by the 
jurisdiction of a sovereign (Bk. I, Ch. 8). 

A man has not been fully mustered into service until he 
has been enrolled, equipped and stigmatized (Bk. I, Ch. 9)! 

" Potentiality approaching actuality is not regarded as 
actuality" in prejudicial matters (Bk. I, Ch. 9). 

A man under sentence may not be punished until ' the 
time-limit allowed for an appeal has expired (Bk. I, Ch. 9). 

A man in partnership with the crew of a piratical vessel 
is a pirate (Bk. I, Ch. 11). 

A neutral may acquire ownership of property bought from 
the subjects of one of two belligerent powers, but he may not 
acquire ownership of property bought from pirates (Bk. I, 
Ch. 12). 

"Ownership can not hang in the air" (Bk. I, Ch. 13). 

" Movable property is connected with a person" (Bk. I, 
Ch. 13). 

" The law, which is based on natural reason, both teaches 
that justice should be rendered to everybody, . . . and 
holds everywhere" (Bk. I, Ch. 13). 

" Permission does not imply obligation" (Bk. I, Ch. 14). 

"Redress is that which pains, not that which pleases " 
(Bk. I, Ch. 14). 
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A man born in HoUand is a British subject, provided his 
father has been naturalized (Bk. I, Ch. 17). 

It is lawful and not unbecoming for an ambassador to 
manage the lawsuits of his nationals (Bk. I, Ch. 18). 

Ambassadors are comparable with the governors of Roman 
provinces, but this parallel must not be pressed too far 
(Bk. I, Ch. 18). 

" Do not unto others what ye would not that they should 
do unto you".(Bk. I, Ch. 20). 

The Englishman foUows the law of his native land, not 
the canon or civil law (Bk. I, Ch. 20). 

The kinship of princes does not determine public policy 
(Bk. I, Ch. 20). 

He who gives aid in war is in a state of war, but is not 
carrying on war on his own account (Bk. I, Ch. 20). 

"The civil law, especially in maritime cases, is a sort of 
Law of Nations" (Bk. I, Ch. 21). 

Roman law was drawn up for the citizens of a single State. 
Consequently it is not always applicable when the citizens 
of several States are involved (Bk. I, Ch. 23). 

Under the Law of Nations " it is lawful to buy anything 
and from anyone" (Bk. I, Ch. 23). 

The Law of Nations allows trade in times of peace with 
any nation, even with the Turks (Bk. I, Ch. 25). 

" Between a prince and the subject of another nation . . . 
the Law of Nations should apply" (Bk. I, Ch. 25). 

The inclusion of one chance occurrence in a lease does not 
exclude other risks (Bk. I, Ch. 26). 

" Contracts with princes . . . imply good f aith " (Bk. I, 
Ch. 26). 

He is presumed to be the aggressor, who has thought him- 
self wronged, who is armed, who is stronger, whose profession 
is one of arms and who comes off victor (Bk. I, Ch. 27). 

The right of search at sea is of doubtful validity, and 
would hold only off the coasts of the prince who owns the 
warship claiming the right (Bk. I, Ch. 27). 

"Wrong is done to us when it is done to another, who 
is in our home, for a ship herself is likened to a home " 
(Bk. I, Ch. 27). 

In the payment of a debt, " the victor takes the place of 
the vanquished" (Bk. I, Ch. 28). 



IV. 

IMPORTANT DATES IN GENTILI'S LIFE/ 

1552 Date of birth at San Ginesio (January 14) 

1572 Receives degree of D. C. L. at Perugia 

1579 Leaves San Ginesio, under compulsion of Inquisition 
1579-80 Residence in Germany 

1580 Arrival in England 

1581 Registered as Scholar in Christ Church, Oxford 
Received as a Doctor of Civil Law; Lector luris 

Civilis at St. John's CoUege, later at New Inn Hall " 

1584 Consulted by English government in Mendoza case 

1585 Date of publication of his books De Legationibus* 

1586 Accompanies a mission to the Elector of Saxony* 

1587 Made Regius Professor of Civil Law at Oxford 

1588 Prima Commentatio de lure Belli 

1589 Second and third books De lure Belli 
1600 Becomes a member of Gray's Inn 
1605-8 Advocate to the Spanish Embassy 
1608 Date of death in London (June 19) 

1613 Posthumous publication of the Hispanica Advocatio 

Frank Frost Abbott. 

Princeton University, March i, IQIQ» 

* The interest which has been awakened in recent years in Gentili, and our apprecia- 
tion of the great service which he rendered in the developroent of international law, 
date from the inaugural lecture delivered on his life and writings by Professor Sir 
Thomas Erskine Holland in 1874 at Oxford. 

' Exact dates unknown. When St. John's CoIIege was established on a permanent 
foundation in 1558» theology, philosophy, civil law and canon law were declared to be 
the subjects to which the scholars were to devote themselves, and of the fifty Fellows 
and Scholars twelve were to study civil and common law; cf. W. H. Hutton, S. John 
Baptist College (London, 1898), p. 15. The teaching was conducted by the Readers, 
and an account book of the CoIIege (op, cit^ p. 59) reveals the fact that the Lector luris 
Civilis received a salary of twenty-five shillings for the first term of the year 1583. 

' Only the principal writings of Gentili are included in this list. 

^While on this mission Gentili lectured at Wittenberg, and there renewed hit 
acquaintance with his countryman, Giordano Bruno, for as Bruno testified later at his 
trial in Venice, ''He (Gentili) gave me his support, and introduced me to lecture on the 
Organon of Aristotle"; cf. D. Berti, Giordano Bruno da Nola: Sua Vita e Sua Dottrina 
(Rome, 1868), Appendix, Document IX. The two men had undoubtedlv met in Oxford. 
Both of them were friends of Sir Philip Sidney. To Sidney, Gentili dedicated tbe 
treatise On Embassies, and Bruno, his two important works on moral subjects, viz., 
Spaccio della bestia trionfante and Gli eroici furori, Bruno's two books appeared about 
1585. Furthermore, in the work of Bruno which bears the title De 1'Inftnito Universo 
e Mondi, published in 1584, there are fiye dialogues which show the direction to be 
taken by science. In these dialogues he introduces real people as interlocutors, and in 
the fifth dialogue Alberico Gentili is introduced; cf. W. Boultinc, Giordano Bruno: 
His Life, Thought and Martyrdom (New York, 19x6), p. 139. All these facts would 
seem to point to an intimate acquaintance between the two Italian scholars. 
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id moriens , ut ^o face- 

rem, teftatnento ruomilii mandavit. 
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EPISTOLA 

Nam reli£ti$ compluribus de jure ci- 
vili conunentariis ^ cum eos omnes 
fupprimi vel aboleri juffifTet) hunc 
fblum excepit^ quem, quod minus, 
quam cxteri , imperfedais >jninufque 
impolitus eflet , . in lucem 4 me edi 
volwt. Coiitinetautemhicliberdi£i 
ceptationes earum controverfiarum, 
quas in regno Anglias Hifpanialii- 
que CathoL Majeft. fubditi» cum 
extemis & fere HoUandis s^itavere, 
ex eo tempore , quo SerenifHmus & 
Sapientiffimus Rex Jacobus L floren- 
tiffimi illius regni poffeffionem acce- 
pit. Nam pace cum Hifpanis fada^ 
im'tifque fcederibus 9 cum quafi me- 
dios interje£his , inter duasgentes bel- 
lo graviffimo ac pene iiiternecino dif* 
fidentes , utrique tamen amicus , & 
fbederatuseffet, nonpotuit» quinde 
controverfiis quoque earum > quere. 
lifque > quas ad fefe detuUffent > 2c- 

quo 
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quo jure difceptari pateretur. Nec 
privatas ilke caufllE omnes , vel ad pri- 
vatos modo pertinentes, fed quxdam 
etiam publicas 9 dejurebelli> deju- 
reregoorum ac focderum erant. O- 
mniumautemcura, ac folicitudo pro 
Hifjpanis fuis neceflario incumbebat 
ei , qui iUo tempore in Anglia Ca-. 
thoL Regis veftri nomine Legatum 
agebat. Is tum erat gentilis tuus^ II- 
luftriilimus ^ Excellentinimus Don 
Fetrus de Zunica > vir fupra fplendo- 
remnatalium} quoprincipibustotius 
Hifpaniae familiis veflra annumera- 
tUTa maximis quibufque in Republ. 
muneribus exercitatiflimus > ad hoc 
virtute > prudentia > magnificentia^ 
atque humanitate inprimis infigm*s. 
Ab eo appellatus firater meus humanif^ 
fime fuit> ut omnium illarum> quas 
dixi, cauffarum advocationem in fe- 
fe > honori£co falario confliituto > pa« 

* 5 tro- 
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trociniumque reciperet. quod cum 
ab illo impetravifTet adcedente prse- 
fertim confenfu atque permifTu Kegis 
nagnx Britanniac ^ cujus in imperio 
frater erat > non mediocres utilitates 
fe hominibus gentis veftrx > fhitris 
mei opera, attulifle> nec ie animi ju- 
diciique, quod de ejusdiligentia> fi« 
de^ integritate pnsftantiquedo^brina 
conceperat> re ipfa cognovit> exper- 
tufque efl. Triennium in eo munere 
verfatus frater cum effet , diem fuum 
obiit} maximo > ut accepi^ Uluffair- 
fimi Legati > qui illum fumme dilige- 
bat> &omnium bonorumdolore. Me 
quidem cum ille cafus fupra modum 
affUxifTet , ut neceffe erat , in tanta 
naturx,fh]diorum>rerumque omnium 
conjundrione ; non ita tamen me do- 
meftica ja^ra > quam pubhca lite* 
rarum > inprimisque Jurifprudentis 
calamitas accepta movit. Ut enim 

nihil 
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mhil de aliis ejus (criptis > lucubratio- 
iubufquedicatur> quas partim vivus 
ediditj partim inchoatas» vdafie- 
das habebat) quantus cumulus nobi- 
liffimarum caxSfsavaa , quanta juris 
fcientias noftnEj. qux nimis anguftis 
privati juris cancellis claudi ac cir- 
cumfcribi videtur> amplificands fa- 
cultas>illo exrin£bo« periit ? Cujus rei 
argumentum fi nullum aliud habere- 
mus> hic certe liber amplifOmum» 
niii fallor > dariflimumque teftimo- 
nium prxbere poflit. Sedveriflimum 
profedo eft y quod didtur > femper 
pracmature mori videri claros homi- 
nes , & literis ac Reipubl. juvandae 
natos. Hunc igitur librum Tibi , H- 
luftriflime Domine , mitto dedicoque 
juftiflimis , ut opinor , de cauflis. 
Nam Hifpanicse advocationis in ex. 
temis regnis obitae fcriprio cui juftius 
debetur , quam Hifpanico Legato? 

* 4 Cui 



EPISTOL A 

Cui a^bmim pro Hifpanis in Coofi- 
ftorio Regio cauilarum liber, quam 
fummi Hifpaniarum Regis , apud 
Caslaream Majeftatem, Oratori? In 
cujus clientelam potius confugiathic 
liber> quam ejus > qui ex ea familia 
oatus eft, ex quaisfiiit» cui originem 
iiiam ac vitam hic liber debet ? Ac- 
cedit huc tua incredibilis humanitas» 
qux unumquemque ad fe amandum 
colendumque allicit ) cum fingulari 
virtute , fummoque fplendore yitae 
conjun£ba. Vidimus ipfi fxpe coram 
m Urbe hac Imperii maxima clariffi- 
maque Norimberga} tequevidentes^ 
ipfum quodammodo intueri Regem 
tasLximum videbamur> 6c magnitu- 
dinis Hifpanicae molem. Quijd eft 
enim Legatus aliud , quam os &c fa- 
cies ejus, k quo mifliis eft, cujufque 
ob id perfonam fuftinere exiftimatur ? 
Bene feliciterque valeat IUuftriflima 

Digni- 



DEDICATORIA. 

Digpitas tua , noftrumque hoc oiS- 
cium xqui bonique confulere digne- 
tur. Datum Norimber^ Cal. Fe- 
bniariis cia ac siii. 
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CLARI S S IMUM 

E T 

CONSULTISSIMUM 

V I R U M, 

Dn. SCIPIONEM GenTILEMj IC 

Reipubl. NorimbergenfisConfiliariiun , 

& Anteceflbrem celeberriiDum , Com- 
patrem & CoUegam cariffimum : 

Dejcriptis frdtris ipjius , Viri item cUriJTt^ 

mi^ & IC. ru/istttiffl Dn. Albmci GentiliSf 
Profef & AdvQt. ttgit. &c. 

IVfifperitofum dem elarijfmm , & 
Prineeps tjcei gloria hujut , S c i f i o : 
Vt fam'd primum advenite Britanniay 
liquijfe vita ijtbanc Tragicc-comadiam 
rratrem tuum ALfi£RicuM(4rJ quantum virum!) 
Tatremque Matthaum fiquutum illa via^ 
CunSHs terenda qua femel mortalihus , 
Tam regibm regumque natis incljtis , 
Quam plebis ima fece quis nafci datum eft 
Trope obrutum memini doloris impetu , C^ 
Vitam tibi ejfe vifum acerbam ducere , 
Vt parte qui tui alttra illo mortuo 
Carendurn baheres , cordis & finu altero. 
AffeQuum vis atque natura bac erat^ 
Cuife ohfequentem accommodat fapiens quoque ^ 

Nee 



Vee mnem velfixem fibram gerit: 
Nic bella nmtdfachf velut Gigas. 

SateHdohri jam datum^ fat luBm^ 
Sum eui eft^ ut emnibus rebusy modue, 
Kune pravalens regina ratio fe exerit » 
Et mortuum fuperftitem fibi f ut eft^ faciti 
Superftitem ^ tkquam % tot meritis ingenftbus 
Bt eruditionis omnimoda libris ^ 
Vitam quibm fibi paravit alteram 
Hoc ipfo in orbe ; ne qtUs alterius futet i 
Quam gratuitam dat DvLV s mortalibusf 
Et Alberico jamdedit^ aeporro dabit^ 
Corona ei beatitatis addita. 

At 6 quibus digne vehent te laudibue 
Jursfperiti > iftius ordifUs decus 
Clariffmum G b n t i l i s » aut quas gratias 
Vrout mereris , folvere poterunt tibif 
Quod fcripta fratrts poftbuma in lucem eruis : 
Vt Advocathnem Ibcncm jam nurte tua 
Induftria debemus. O in pofterum 
Fac dcbeamus plura fcripta ejufmodi y 
In queii utrtufque fama ftorens pofthuma 
Gemt ilium eoncordiam fratrum probet^ 
DulciJlimum vita bonum eoncordiam. 
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HUmanogencri fua poft quoquc funcw prodeft 
•Virbonus&lapiens. 
Exeroplo cuus eft , Clariffime S c i p i o , fniter 

Laudibus ille meis 
Major , 8c in toto meritis celeberrimus orbe. 

Quos dedic ille libros 
Dum vixit , decies & caftigavic ad unguem , 

Hos probac ipfa Thcmis. 
Ip(a Themis probac hos eciam , quos morce vctance 

Edere non potuic. 
Pofthuma jam in lucem proferre voIumina,mcntcm 

Cura cuam excimulet. 
Hinc , velut autori debecur gracia fracrl , 

Te quoque magna manet. 
Fraternae hoc /pecimen fidei pracdarum & amoris 

Secula fera canent: 
Gcntilefque vehet coeli inter iydera fracres 

Gloria morte carens. 

CunrAdm Ritmsbujius L C.f, 
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Poflliminium an (Ic apud amicum 

communem. 

C A P U T I. 

OfHiminio ^tedijfe Vtictuty qui ^ irt^ / 1^ 
ci^pitaumfociam % amicatrcpeyata ad^-V ^' 
t^em foctum , >c/ amicum T^ctieut. ^ 
quiaibi prifnmnmtnine ptiblicottnus 
ejfe indpiai. : ^ inquic lex. & alia : b /. ^ 
Tunc relperfus inteUigitur , fi aut adamicos noflrosf^^JI^^'^ 
ferT^eniaty atnintrapnefidianofiraejfecoepit. Fuic 
auremquasftio, an Lufitani quidam , abHoi* 
landis hoftibuscapti in Hifpanico mari i fierent 
hic liberiin Anglia, quain Hollandiam duce- 
bantur* Atquevidebatur> apud amicumcom^ 
munem non fieri hicliberos , quoniam lex non 
de commutii amico loquirur , fed de noflro no- J,-,- /^*^ 
minatim cxprimit, ^ Noftrum autem verenihil §.i. /.41. 
fit , quod eft commune. ut ira cft opinio dodo- 5 • *. rf« 
yum communis. ^ Et ita doftores accipiunt dc /^ijy; ^ 
foedcratispropriiSfhoftibus alterius partis, It-mitJett^ 
ges illas ; quidoccnt, poflccivitatemftatuercj^^^^- 
ut fuus hoftis occidi in civitate foederata poflit , c^^J^Jll 
perillaslegcs. Quodcftmanifeftefalfumin ci-r#.;W. ' 
Vitate communiter foedcrata. Etiam Baldus cx- A/rwtr*. 
prcfle accipit dc hoftibus altcrius partis. Etiam *)'* ^^^' 

A idcm 
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idem Baldus accipit eafdecnlegesdeainicispo* 

«^^.j.puIiRomani : ^quifolitificobfhingi^uthabe- 

^# ;«r. |.gjjf amicos , & inimicos eofdem cum illo po- 

pulo imperiofo. Amplius poceft videri > quod 

nec Romani fic redircnt poftiiminio > (i veni- 

renc ad amicum communem. aut quid eft> 

f pint in f quod in Graccia piurimt eflent Romani fervi , 

^lMht ^"^^ ^^'"^ abduxit fortuna Punici bcUi ? Achaci 

^^ ■ autem redcmptos donarunt Quintio ? Non 

Grsecia amica > fed inimica Komanis erat? 

£ ^/'^- ^ Tandem vero , quod poftliminium apud com- 

•^«/•SH munem amicum non fic, hoc ipfum in fpecie 

definit Anconius Gama in fuh decifionibus Lu- 

fitanicis : auAor Luficanicus > qui valere con- 

tra Luficanos plurimum dcbec : ecfi nifaii habeac 

fupradidorum. omnino nihilhabetiile^ unde 

intelledum hunclegibus > fuam ve definitionem 

adfirmet. Nos aucem concrarium in difputando 

concendebamus. £c illud vulgare adferebamus ^ 

quodi ubi lex non diftinguiCi ibi nec nos diftin- 

guere debeamus. £t quod non dicit > aut diftin- 

guit lex de amico proprio. Itaque dicerede pro- 

prio nos non debeamus. Dicit de amico lex 9 

k CW»./. dicitde noftro. ^atqueis difFert ^ proprio. £c 

s.diUg. noftrum itaque intelligetur & de nonproprio. 

i Zaf.A' ^^ ic^que & de communi. > Atque fane fic & 

rit.jf!ex. multi tradunt > imo noftrum intelligi y quod non 

A*if /^^/ "^^^^^'^ proprium , fed & quod eft commune. 

56. 139.'^ £cprocerco icaeftinindividuis. icaqueliber- 

de V. ^lcusmeusdicicur^ quimihi, &alii eft commu- 

'DetiU. a'. nij^ Amicus aucem & focius procul dubio idem 

5^;^J^j eftquidindividuum, uclibercus. £ciamincau« 

/.;.$.£4-fis favorabilibus commune adhuc incelligicur 

*'•• appellatione nofiti. £c poftiiminium favorabilc 

eft : quod habet favorabilem cauflam liber* 

catis. A tque fic funt alias plura * & recepta com- 

muniter .: 
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muniter : qux& probenc nobis , amicum com- 
munem non excludi legibus,quas cribuunt poft- 
liminium nobis 9 pervenientibusadamicos no- 
ftros. Adde , quod fi intclligimus illas leges fo- 
lumdeamicqproprio^ jameflent de indubita- 
bili : certe efletdc minusdubitabili. lCumta- \l^^l^^ 
men lex efle debeat de dubitabili , & in cafu in- T^^/X 
telligi dcbeat magis dubitabili. Quis vero dubi- ^«^*. 
tet, an fit poftliminium apud amicum 9 & fo- ^^*'' ^\ 
cium proprium 9 id eft , ctiam (quod Gama iple 5. TUia. 
ait ) hoftem partis altcrius ? Sed & contra ratio- ^^ i^g* j. 
nemlegis eft Gamse interprctatio : '^qunera- ^^"J^^J/ 
tio facitpoftliminium illic, ubi tuti fumus. Tu- ophcln/: 
tosautem nosefle apud focium^ fivc amicum43i*A^^«^ 
communem j noninficictur homo quifquam > ^fj** 3- 
qui oculos habcat. Neque urget • quod dixi rHftm.s^ 
aliud de majeftate imperiofi populi Romani^ mSoe.jm. 
''quoniam leges illae imo pertinent ad aIioso-^**-7** 
mnes>quorumetiam nonfueriteamajeftas> nec^^p ^' 
eadem focios obligandi ratio. Etiam non obftat n 1.2^ Je 
quod attuli de captivis > & fervis in Graecia. J*''-^''* 
Namcflet oftcndendumy venifle eos ad ami-y/^'vf. 
cos } item in beilo venifle. cum Romani ne*5«c./i.^« 
gent poftliminium in pace. At illud Quintii J^^- /""^- 
tempusjGra^cis parum quicquam interceflerat ^^jfpiy j^ 
cum Romanis> fed confuetudo tum primum/^nr/nVint 
cft rcbus gerendis contra£^a : lit Plutarchus fcri- ^- f ij ^ 
bit. Quid fi quoque dixeris y veniflc Romanos ^^^ * ^ 
illos in Grxciam ad amicos per commercia 9 &c 
2t Pcenis venditos ? ^ Poteft defendi , nec efle eo o i.9.40 
cafu poftliminium : & quidem efleemptori jus •'* •"*[• ^- 
pignoris : bona ratione , ne , fi aliter ftatuere- ^7pV. **i 
tur> occafio hoftibus daretur# autfaeviendi in^/. 
captivoS) quos emere focii , &amicicomma* 
ncs non poflent, utpoteillicorecepturos liber- 
tateiAapud fe : autoccafio fieret tranfmittendi 

A % cofdem 
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eofdcm captivos ad remotiores » & birbaros » 
& alios hoftes fasvioresy unde multo difficilii- 
p Feli.c. nius redicus fit. P Felinus elegantcr> ifiudfpe- 
^ ' *' ciaiius pfocedere in capnl^itinfidelium > nr /^e >i> 
\eldolo tfahetemur ad eoium cuhum. Tandem ve- 
ro concra Gamam j & contra inaudium ejus 
diftinAionem noure oporcet >auod loquiturille 
^ Um. eciam contra rem k Collcgio j udicatam* ^£t (en- 
€9mf, 23 tencias Collegiorum pluris funt^ quam vel illu* 
«?AW ^''i^mi Jurifconfulti. ^ Idem , quod Rota 
ii.34. Genuenfisobjicit adverfus (criptorem decifio- 
i^'>-3 ^' num Rocx Avcnionenfis > quod decifio eflet 
€M. pi. d- ipfius. fcripcoris 9 non Rocae. Idem de Afflidi 
r Meffc. dccifione alii i quod fit contra reliquos CoIIe- 
foir. 329 gii^ Idemalii, defimihbusaliis. Nuncporro 
olxi^h^^ aliis dodtoribusf & Baldo dicam, quod& 
decir.^y^ciW^t iflcf & loquuntur omnes de bannito » 
fBdT.q, id eft de hofte propter dclidum : ^qui par eft 
l',„jf^^^' transfugae. non autem loquuntur dc hofte per 
bellum : qualisbiceft: &quicumaIterohaDec 
t Dm./. difFerentias latiflimas. ' Etiam tradunt illa^ 
Ktr^i '** ^^^ *^* con ven tum inter faederatos eft. vel foe- 
imiifot ^u^ ^c habet) unicum uc fit territorium foede- 
fpttifit. racorum. £t Baldus ait, quod confoederatio non 
cu^fi operacur plus, vcl minus, quam diftent ipfa 
^."^i.nli pa<fta. Eciam dico ^ quod aliud eft in pcena 9 
10. &^. rc videlicet odiofa : &quse nifi in territorio foc- 
/i.i»«.ij.d^raci proprii poffit infligi. Aliud hic dioen* 
duminIiberacione> re favorabilL Sicegocon- 
tra diferciffimos & dodifiimos viros atque Ad- 
vocacos difpucabam'. neque tamen adeo huic ar- 
gumenco innicebar,ut, concraquam fieri fciam) 
res jani & prxda HoUandorum > iis in amico 
regno amicterccur. 

Cafut 
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Eem nou fieri hofiis eafientis ante dedtt^ 

Sionm intta ifput p^^dia. 

ALiud igitur difputavi audenter > &concIu- 
ii contra Antonium Gamam efficaciter^ 
quodres hofti capta non prius ei quasferetur> 
quam&intra ejufdem praefidia perdadtaefiet» 
quamviseadiupofleflaeflet) perduos amplius 
menfesin mari habita. ^ Scilicet defiderat lex $%Ls.di 
tit & capca fit > & perdu&a intra prxfidia y cepe* ^^f^* 
funty ^imfaffajfdiaftfduxtrunty inquit« Ubi 
nocandumeft vtthxxm ftrduco ^ quo&jufaplu- 
ries lex cfi:. & quod confiimmationem operis 
fignificat ^?£^ efUmMumfjgmficat. ^ Utiturb /• i^ 
lex iftbuc fijepiflime & verboperveniendi,^^"^^^^^ 
dquod &accipiendum eftcum e0edu. Si non ^< i^. u 
profijnt capienti menfes duo> non prodeflentJ>^'/-47* 
mille. Capta> &perdudabonaintraprasfidia^^^^*A 
efleoportet. Nihil eft tempus : dequo nihil^ri. ci^ 
confiderat lex. £t vero nihil fit tempus hic^p»^'^ 
ubi fi^mper incerta prseda eft > quamdiu intra l^\^A\ 
prxfidia perdufta non eft. Vulgo didtur^^^ \u 
muUa cadtre imer calicem t fuffemaque lakta. t^* 
quod bcUica ratio& fi)rs valdc probat ; "^ ut ego ^ ^l^^^ 
alibi adprobavi late. In quseftione > quxe*^/i.t. 
mihi erat pro Hi/panis > captis ab HoIIan«i^«'>'* 
dis > quibus erat nonnihil maris arandum : ^** ^* 
erant radenda Jittora inimica > eaque adver- 
fiis pra^dationes has intenta t & inftrudla : 
erant timendse cceli marifque ruinas. £t 
merito igitur lex vult % efle bona perduAa 
intra prxfidia. Praefidia vero non efiS: navim > 
ad quam perdudta erant bona capa» certum eft : 

A 3 'quse 
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l^.^M ^"* ^^'^^ mobilia numeratuf ; pracfidia au- 
Tt m. 4V ^em funt ftationea ^ Navis non fedet • at ambu* 
3«^/.fc.lac ; &vchiculoconfcrtur, imoequo ; ftrSi^ 
^J^l^^j^QuUsequUaVuundat ^ Horacius : Equoi^neoper 
d€ viis vi V/W cfjerukoi ^ii yeSia , Piautus. ^ Frasfidia func 



srm, 



locus intra fines : & ille vcrifimiliter cutus,quod 
f f^^^; Saiycccus hic. declarant Caftrenfis ^ Angelus. 
m<i>. Pei. ^ Ego camen dixcrim prasfidia daflTem Grseco* 
H^r.^9d. rum ftantem ad Trojam , etiam caftra in finibug 
^'/'^^/hoftiumpofica> eciam hoftium clafiTcm vagan- 
vinf.t.^^^^ Csecerum cafus nofter erat, cum navis 
^Pk''* HoUandica ceperat^ & captam attrahebat Hi« 
t sliyj. ^P^i^^ ^Q liollandiam > & jam raptaverac 
12. c i&*permaremenfes ( utdico j duos. Videamus 
f»jii. item fi qua funt fundamenta Gamx * cur necefte non 

cpnu^i ^*^ "P^ ^^« perdufta intra prxfidia. ST A- 
^'^uii/f.T IM y & incontinentific (mquit) hoftium> 
renwsts quod iidcm cepcrunt. & Angelus > & Socinus^ 

*ZT ^ ^^P^ ^^^ ^**^^°^- k s T A T I M eft proti- 

i i<M.i<iius> mox> incontinenti ) ut hic Aretinus ex- 

nsvi. p.2. ponit hunc articulum : & ego Gamas addo, 

J"^J;^ Accamen Angelus , dcSocinus) dequdcftione, 

z. de sd^ fi fic necefTe > res efTe pcrdudas intra pra^fidia y 

l»i. fff. verbum in libris meis nullum dc hac re habent » 

]^^»X''#lococitato Gamae. * Angdus alibi : Diw ttgo 

Jt '^'* ^^^dtuncfradacapiahoftiumfaSacJiy ficonduBa 

eft in hoftium capicmium ftafidia. SfppeUo autem 

prafidia hca tma > ut quia tnuris > & aliH artificHf , 

tttftipatkpaUuiis drcttmdatif indufafum ^^addc^ 

fenfam apta. fuia tunc prada direBa eft ad loca de^ 

ftinatay ^tuta. jfmequam fitimta pafidia fu^ 

pafaipta^ Vetadalialocattitaj adlocaamicorum^ 

\elad hca confoederata > non refiito , pradam tranf" 

i^e in dminium capiemium % ticet in territorium 

^apiemium duBafit : tamen defacili Vmtne belli 

poffu reftitui y & cam tenemcs dc hoc debem yerifimi^ 

liter 
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IHer iubiiafe* EtfuffichdiBMtimof. SicAnge- 
lusfane* "^Ripaautcm : Captainbello^ftatim^J^^f'^ 
^Jiduntuf cafitfuium. Sed quafitut y quomodo hoc l^^ 
loco^ inteE^atuf ytfhum STATlMf yidetuff^ff* 
dkendum intva tfiduum. \el poHquam $f ^ a quo 
fuefum capta 9 di\ettit ad extfaneos aBus : ^fic 
foftquam defimtpojfidefe ^ fii/picandoy non pojfe rr- 
cupefafe. SedgloffatofiSsalycettts^ tS Artgelusin*. 
teliigtmt \efbum STATIM , pofiquam bona 
captafuefimfedaSiaintfapf^fidia: Ibidctn additj 
quodfequatur id alibi quoque Angelus^ &le- 
gemallegec : fed feallegare meliorem. Etallc* 
gatRipalegeS) quasnosinduximus. Ffufifalix 
dixiffet j ecpefunt > Cj imfa pfapdia perduxefunt» 
Sicenfebat fatis efleccpifre. " Omnia verba le- n tjLiM 
gisutiqueimpletaefledebent. Etcopuia (quod m^f^M 
vulgi verbum eft ) exigit concurfum copulato- Ji^'^"^ 
rum. Lex (quodui^etAngelus) vult > rem in a. ^f /^Xf 
tutoefle, ut fit efFeaa capientium. £t igitur ^ 
vult 9 dedu&am efle intra prasGdia : ubi de- 
mumefttuta. ^Verbaintelligendafuntcumef-o Tsf. 
k&Uy utitem vulgaris eft regula. Atque ita fi ^^^^ 
ftatutum dat prasmium capienti bannitum , in<» ji|[ ^*^ 
telligitur> quando cepit cum efle<2u > & prx- 
fenuvit fuperiori. Cepifle Hollandi debent 
cum effedu> ut adquiuerint : fedcum efiedtu 
nonceperunt) qux nondum perduxerunt intra 
prxfidia. Ergo nec adquifierint ifta : SicRipa 
eft pro nobis. & idem adfirmat AngelustiobiSy 
P quod & lafon facit. Citat Ripa & gloflTato- J^'^'*'* 
rem. ^Etgloflatordiflertenotat, non cflerem^. ^*** 
hoftis capientis « nifi du Aa fit intra prasfidia. q gl /. 
Idemcitatus Salycetus : Attendcj itiqvity f^^^'%/*j2 
nonefficiunttifcapiemiumy fiifipofiquamdutHfimt^uitSg^ 
imfa^ ffofidia hofiitmt. Et idem de rebus atiis mo^ iyc^ 
bilibus omnibus > quod amequam fim duBa imfa 

A 4 n0^ 
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pr^ltdia hoflium $ mn efficiumur mum y fed tema^ 

nentfub dminio tcfum, fubquoerant antecapiu^ 

tam. Non emm inekeftijiocafu di^erfaratio. £c 

hacc dc rebus verba aurea mihi fueruntconcra 

ad verfarios > qui audebant fepararecaulTam per- 

/ ^^'k6 ^'^*™'" captarum f & caprarum rcrum. ' Nam 

jj],^^^etfi leges ipUe tradant pariter de adquindone hic 

fcf. utrarumque > & de pofiriminio utrarumque; 

tamen vix obtinuifTcm > nifi & hsec Salyceti ad- 

duxidem in terminis. Nunc dicamus alios hic 

f Arft.$. noftros. ^ Angelus alter ^ ubi legic , capta ex 

2^/^;^^ hoftibus fieri noftra^4f iwi. Imelliieidy inquit, 

fif. div. ficundum leiem illam : qua & deduHionem imra 

fraftdia de&erat. Idem tradit de poftiiminio • 

non efle fatis evafiftc ab hoftibus> nifi & reditum 

fic ad fuos : quia l6x utrumque defideret. Sic 

t Be//.3.aIterAngeIus. ^Sic&Bellus; quidenimfilate* 

/# jth */.ret hoftis in fylvis,vel alibi cum pr«da>triduumf 

"**^'*quacriduum (inquit)dum revcrti ad fuos non va« 

u MUilct ? » Sic doftiffimus Molin. Prxfidium i$ 



f^uH^i. °^."r^"^ y ^^^ caftra intcrpretatur. Is etiam am- 
dijfl ii9* pli^s f quod nec pcrnoclatio captorum apud 
boftes, nec deduaio intra caftra fufiiciaty fi 
dominiperfequuntur» nec defiftunt h, recupc* 
ratione» necenimamittantiftidominiumi nec 
pofleffionem. Non amifcrunt Hifpani hic pof- 
iefiionem , ubi nec intra navim hofticam perdu* 
&z bona ipforum funt : at relidtain navi ca* 

?ta : & haec attrahcbatur , feu ducebatur per 
. lollandos 9 qui in ipfam fe trajecerunt. ^ Ke« 
$-4*»-4-jjf tinec autem ctiam cxpulfus dominuspofiefiio- 
^J^^^nem per hominem fuum non expulfum j qui 
s 19* €91. * etiam teneatur invitus. £t qui cafus hic fuit » 
'J* ubi & capti Hifpani in navi capta manferunt 
Perquoscaptivosnautas dcprocuratores hic re« 
rum recinuerint domini fua > & poflcflionem. 

>Hi 
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y Hi nec amittanc poflefnonem , etfi* deferat y Mp. L 
eam homo faus. * Si ipfi tencrentur 9 certe de- ''J-74- ^ 
jedti poflTcflione intellfgercntur. Verum de do- ]J ]l ,^^ 
minio agimus in prxfeotia. Idem autem Moli- ptn\ m ] 
na pulchre ad c^fum noftrum maris docer, quod ^^,^ 
ctfi pernoftatio, vel fpatium viginti quatuor^./^,./:. 
horarumvidcturquibufdamfatis : tamcn (i res 29. ^# 
geritur marr> tum adquifitac res hofti capienti *'f«*WP 
non imelligantur antea , quam ad locum tutum ^ ^^^ 
perdudtx fmt. £c fane eft aliqua di vcrfa ratio m^. AUn. 
( ut ego expofui ad cafum hunc noftrum ) rc- ^f J-/' i 
rum marinarum. aTandem Ayala quoquc fic^y^l/B^ 
eftnobifcum : audi : lUuA tamtn fcttndum tft yUxunmu 
inquit# ptsdamium dmum fati hnfiium y ui pri- f f ^ ^ 
mum intra pafidia delata eft , ante nondum faBa ilc'!»^^. 
eftfkfiium. nequedcJiitelfeejusyCtdiuffuii. ^Etiama ^y«.i. 
cgo ficfcripuy non nunc dijriprimum 9 in li- '*•'•• **• 
brisbcllicis, & quidcm vcrbo uno adfirmavi,^* ^/^.^. 
velutcertum. £tficomnesfuntnobisau£tores,4<r;«. u» 
tiuUusGamas. Aut num proGama illa Angeli '^ 
dicimus ? ^ Quodjifet tantum temporss ittterVaufm c yf^r-^ 
ii3a prada fit m campo retema y licettton fitrermffa^^^^ 
imer frafidia , ijuod ^ui perdideriteandem j \erifi^ 
miHter ddfcat depcfu^e animum recttperandi , is 
quoque & perdidiflc intelligatur. QuantumaU'- 
temtetnpuslaUdebeaty utdiclus animus pr/efisma^ 
tuf y hoc totum relinquendum judicis arbitrio : qui 
arbitrari debet fecundum confuetudinem tocorrnn , fi 
Vtromn. Et audiVt auofdam armorum expertes affe" 
tere $ imer eos confuetudinem VtgerOf quod fiper 
ttnam diem prada fuetit in campo dtttnta ptr 
hoHtSy auod imtlSgitur capitntium faSia. Eteft 
conjiietudo fatis rationabilU : ifuia m plmimtm 
adfokt piriua prada todtm dit rtfcmi. eo au^ 
ttm lapfo 9 qui ptrdidtrunt 9 tandtm ft commu^ 
mn ptrdidSfft dkum : tsnde cmmuniter ptr 

A ; laffum 
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lapfum dici Vtittm deponi animus fttuftfonii. Non 

haectamen Angeli valenc proGama^quiadida 

funt magis ad aliam qjiixftionem , de receptis 

bonis reddendis domino» vel non. £t quia capti 

Hifpani animum verifimiliter non depofue- 

rintj &rpemliberationis9 ducendi per incerta 

maria , per amica littora i ante ora fuorum. 

Ipfe Angelus ad hancrationem addit > quod nec 

longum intervallum quam plurimum dierum 

facit intervallum 9 (i ^ qui perdiderunt , pro- 

fequuntur prasdatores. Etiam de confuetudine 

loquicur Angelus» utcunque rationabilit Sed 

jus ordinarium eft de perdudione intra praefi- 

dia. Eciam dico ego j rationabilitatem iftam 

hic non probari argumento optimo illinc^ quod 

lex ait y feras defmere efle noftras 9 qux no« 

flram evaferint cuftodiam. Nam magna eftdif- 

ferencia incer perdicionem fuarum rerum , & 

hberacioriem ferarum. Facilius hoc fit ^ &Ube- 

racioni favecuri &redicioni in ftacum nacura- 

lem. Quid? An.definunt noftrae resefle no- 

ftrx > fi evadantcuftodiam noftram ? Dicit An« 

gelusy & eflecafumillic, ubi dicitur fur ma- 

nifeftus y qui fyerit adprehenfus prius quam eo 

loci rem pertulerit > quo ^deftinaverat. At 

cgo cafum noftrum illic non video. Scilicet 

defmat fur efle manifeftus ex perlatione furti in 

locum deftinatum ; Sed an ita defmec res efle 

noftra ex perlationc in locum ab hofte deftina- 

tum ? Non hasc Angeli obftant nobis ullo mo- 

do. £t aliud nihil ooftat defenfioni noftrae hic. 

A im. dEtnonobftatarticuIus STATIM, qui & 

^dMV. ^^^^ » ^ ^^^ fufcipic moras alias* Res capta fic 

o. iMf.LoLpienxisfiaum, ideft) poftquam capiens vo- 

tos. io. luerit» hiksm efle fuam. ^quod aiibi ego ex- 
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pofiii. Quid ni ita ? ^ Qu« in favorem alicujus f A/*- 
indudafunc > tacitaro condicioncm habenr , )?^^'*-^^*' 
illiflacutrit. Idquc valet etiam , quumqQidipro».„.4.c 
jurefieridicitur. ^Rescapta fitcapienris^tfnw,M-it. 
id eft, poftquam & duci prxfentata eft. Def^jf '•• 

Suo &Socinus , & Socinus junior &alii. ^ Er g s^cam 
Luinus > qui ftarim , ipfo jure facic mobilia ca- 'i-^* ^d- 
piemium, apprehendentium , ficdepraefenta-^;^^^^-^ 
tionc. * Etiam iftiipfi articuli praecifi recipiunt utmeaV 
limitationes per alias legcs- Et de jure in YiOQSaiy.i.it. 
punfto fatis. Res, nondum dudtae ad locum^v^;^-^* 
'perifimilitef tutum , non funt adhuc capiencium : h Ri./.^ 
nec perditum eft earum dominium. Idem di- f •»/3 «• 
cendum > quum milites noftri continuo funt \q/^^^'J'' 
hoftes infecuti , etiam intra praefidia , quianecK?o, 
ifto cafu res cenfentur fuiflc capientium , dum 
apparet locus non tutus : fed nec ipfa praeda 
fiigerit praefentiam noftrorum : eciam nec ca- 
ptse intelligantur , quae funt in continenti recu- 

Eeratas. Conclufio Salyceti eft , & noftra. k s^tcjm. 
Et fic nihil hic de poftliminio agacur , ubi ncc ^^^'^i ^^' 
quxfitum hofti quidquam eft, ^j, ^' 



C A F U T III. 

Dejudicio militum , & varia confuetu^ 

dine in rebus ab hojfe captfs. 

T^ On 'eft Ripacum judlcio militum in re-^ j^JJ'J; 
JN bus hofti captis : etfi illud recicet ulcimo tfi^Mir. 
fic ; Milites tamen mfiri^cunt, fua ejfe bona ca-f^p- 
fta , fi afudfe fernoSlarint : nam R ipa adfirmat ^^ 'j^' ,; 
aliud judidum Angeli allata meliore lege. ^ Et Md Tub. 
nec dicitur opinio doftoris , licet ultimo loco '^^*;^- 
pofita , quando i«ita fcribit : Qmdam alH dicunt i^^jfj^ \^ • 

VCl , d$v Pi^ 
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vel ) fecundum quojSamj & non venfitnilecft^ 
uc iniuaipforum cauiTajudicium milicum) Ri- 
pa ccnfueric judicium asauum. Eciam in judi* 
ciomllicumquaero,quiclillud(iC) Apud se? 
force enim idem eft i auod incra fua praefidia. 
• /.9./ 1 1. c y j f^^ dicicur , apud hoftes fufcepcus fiiiusi afud 
tdtMoff, ^ft^^ itccdtft » apud fe effe. Acque ica judicium 
/rvi./a milicumjuri conlbnec : didemiac aucem illiSy 
'* *'t- qui criduum exigercnc ; & illis > qui volunceum 
^^' *'"* oporccre divcrciflc ad excraneos a<ftu$ t quifue- 
runc capta bona. Ec fic Anglica Jcx • & lex 
Caftcllxfmc, quxicidem adquificionem defi- 
niunc in perno^tacione apudhojitsj aucinmora 
horarum viginti quatiior. £c prompcum eft^ 
legcs lcgibus concordare. Milices camen nec 
ipficenfencadquilitabonafibi exeofoloy quod 
perdu£ba intra praefidia fua finc, nifi &perno- 
AavcrinCf in quo diffencianc illi k jure : quod 
facicrcm capicncisflacim> ac dudba illa fuicin* 
tra praefidia > dc icac^ue recuperaca ance nodem) 
adquiratur rurfum ipfi recuperatori : ucBellus 
explicac. Nifi force in caulla hac fubicae recu- 
d jfng. peracionis probes jure milices : <^quoniamncc 
dfff. «^*- vidcacur capcum , quodeft illicorecuperacum. 
xmirr!!. * ^ ctnftatuf UHco recupefatum , ^od adhuc apud 
€•1.^. hifiem non perno^a\tfit. Skque l^ulgo obftr^ant 
^/^J^^^^' mirnafts prafeBi : inquic Alciacus. Ec fic fuic 
pff.^* doftrina Sal vceci : quamretuliin calce capicis 
t An^. fuperioris. ^Acdeeodemjudicio nnilicumaudi 
^'^ '•"; Angelum : cujus & eadcm ipfidima omnia 

ilione: Viamt ifiifodales^ quod numquampra^^ 
da dicitur fuiffe perfeBe eorum , nift poflquam per^ 
rtotiaVnfub dominio eorum. Cumenimcum prada 
fi^iunt , antequam fint in loco TUTOy non eji 
frada jfub eorum prottBion^. Et dicur» 'perita'^ 

tem. 
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tiftt. Cum ergo reduSli futrint inira pnefidia , licci 
rnn permBa\erim ^ tamen iomini pr/eda faBli 
fum. Sic ifti ex ratione tnilitum reducunt eo- 
rundem militumdi&umad fenfumjuris. Etiam 
confideremus , quasftiones efT^ duas diverfas: 
unam» quandohofli quasfita bonacapta intel« 
ligantur ? alteram > quandohofte recepta , prio- 
ri non fint domino reftituenda ? Ecce fcribit 
Ayala j qux quxft. pofterior torfit varie ad- 
modum omnes fere interpretes $ at prior ha* 
beat j us non dubium. £t igitur non net illatio 
de altera ad alteram quaeftionem. Poteft rcs 
ftdquifita hofti efle ; & recuperata deberi ta* 
men priori domino. ut 9 quicquid rerum eft» 

Juod redic poftlimioio. ^ hx namque adqui- fN^ 
XX hoftibus 9 amiflae dominis prioribus, re- ^I^^J'!: 
cuperatas his redeunt. Quid> quod principes u»LsU 
noftri , milites j qui recuperant > tenebantur >«•<>';«. 
& tucri noftra> & nos vindicare ? Contrapo-^^;^|J 
teft nec adquifita rcs hofti effe» & recupera* Piai.infi. 
ta non tamen reftitui priori domino , at ce- di ur. 
dere recuperanti. ut lcilicct animentur ad pu- ^}jij^' 
gnandum omnes : & virtuti accedat pretium : u Cnf^. 
oc dominus ille prior non ferat 9 cujus contra* reg. fec^ 
rium in cafu contrstrio fcrre nollet : fumptus» ^fc^^/* 
& damna ^ quas alius cflet paftus pro re cj us rc- '* 
cuperanda 9 & quam ncc recuperaftet. ^ Quas ^ /»• A 
aliiquc hic difceptant : & cgo alibi rccitavi jf^*^* 
Sic duac funt divcifas has quaeftiones. ^ Sic & i,}«. ^X 
tdii ip(as diftioguunt. £t quas tamen fi mi- }?• 
iccs, ctiam fic concludes , ut k jurc nec dif-Jg^'* 
crepet aut |udicium triilitum) autlexaliavclpi^^^^ 
confuctudo 9 nifi in hoc forte , quod cetera 
ctiammoramdcfidcrantaliquam, nec fatisha* 
bcant perdudione intra prasfidia 9 utdeclaravi« 
PcrduSioncm onmiao defidcrant omnia. 

Sic 
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Sic & Joannes Andrexin bonis du&is intrt ho* 
ftium diftridum ponit auxftionem alteram de 
recuperarif. Nonmihi joannesAndreae^ noa 
k %A^. quxftio de recuperatis gbjiciatur^ quumdico# 
d4irp*^9- rem non fieri lioftis capientis ance deduftionem 
X/'(^*£. intra ipdus prxfidia« £t notes > quod haec hu« 
iJc.ii]w capicis» &fuperioris valent incaptis> noa 
pBim. indeditis. ^Deditorumaiiudfitjudicium. 



C A p u T IV. 

Cdpiendd non hdheripro cdptss^ dr 

fu^fuii bofii. 

QUodfiatttemcapta, nondudaintrapratfi* 
^$ pronon captisfimti &au8sficahofti 
a cefk. non cenrenmr> «quid eft quod Cephalus re- 
MyTs]^ fpondit f etiam nec capta , fed pro certo capien* 
da, efie^hoftiumvideri? Confidero (aitille) 
iMum fum tffOf qmncMftadbhoftilms 9 fiantfta^ 
timPl^JUS caficmium. Sed tota difficulim can-^ 
fiHtfo Iridettif^ qtiomodo intoUiiattir l^crbum CA-^ 
fE^E : Vficy quando tts ita dicatur cafta^ ut 
fit cafttmis. Ego amtm puto y tunc ttm caftam dici $ 
juamb aufiigtftnon fattft, quin cafiatuf. Igitur 
:concIudit in fuo cafu > fugatos piratas k trire- 
libus Melitenfibus 9 cofque ica preftbs > uto* 
mnino in manus MeUtenfium eflent perventurif 
omnifpeevadendi defticutos» & ejedosinin* 
fulam Corficam 9 captos k Corfis > reftituen* 
dos efle Melitenfibus 9 autteneri Corfosfaltem 
%Ali.t. addamnay & interefle : tanquam qui fuerunt 
di ^?* i° Caufla 9 quo minus Melitenfes confequeren« 
Pffi mV- tur finem laboris , ac prasmium. ^ Eriam Alda'* 

^i^Jl^^^^i^^^^i^^^ qux (certum) nonpoP 
''•♦^ fint 
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fintevadere. etiamLudovicusMolina. Ishoc 
aroplius > quod etfi dominium $ & poflipfiio ad- 
ouiriturcapiend» cum percufiioalcerius nbneft 
(acis ad capiendum, ficamencauflfa fit^ uc ca- 
perencurab alio, ucique fic jus percucienci> uc 
pro qualicate dacse cauflx & ipfe aliquid in capcis 
habeat emolumenci» ac juris. ^Recuii ego dec jtik.u 
illoCephalirefponfo inlibris de armis Roma-^*''- 
nis: ocidemillicoraavi, & auxi pluribus. De//^^^*^ 
opinione Trebacii i feram capiendam pro ca- 
jpcahaberi) adprobacacuncdixi^ ^6c^\ndicunt.d^*^t. 
* Ratiorecepti olim diverfi juris non ^dverfiire-^]^'*^*' 
tur 9 quum accidere poflit nihil multum > aitdiJd^. 
oon capiatur* ^ Et potentia in habitu idem ope- ^^* d^m. 
retur» cuod potentiaina^u. Coeterum &re^^;''j'/'^; 
fpondi Cephalo in iifdem libris & confuuvi^i/^/. 
( opinor ) hanc iiii opiniohem. Hic addo > di- ^ De€Ui.t. 
verfamcenfendam Cephalt quaeftionem de V^'^^[l^\ 
^ratis^quxftionenoftradehoftibusjuftis. etiam '^^^ ^ 
confuemdinem in feris vulneratis > juri contra* 
riam# non extendi ad hoftes oportere ^ qui 
(pone cafum) ejecerint ie^ ut piratxilli > in 
Corficam; Piratis^ & feris territorium nullum 
prxbet fecuritatem. ^ Piratse funt hoftes omni-£ stmuh 
um^ &impuneoffendunturabomnibus# &<^-^^{J^ 
Sic & libera venatio eft ferarum. Itaque in Pi-;». h. 4. 
ratis did pofllt 9 evadere eos non potuifle > fem- & Uh. 3« 
percapiendos ubique. atnon idem in hoftibus^^^ ^3*" 
didooflity quinonubique funtcapiendi> non 
apua amicum communem : Hifpani non hic 
capiendiinmagnaBritannia) inGaliia» inalia 
parteChriftiani orbis ab HoUandis. Sic Hi^ 
Ipani vel capti evadere pocuerint modis multis. 
^ Kum cafti paiuere capi ? > Quum aucem lex aic^ ^^^' 
feram» nobis vulneracam^ five captam^ eva-| i.^'J*^ 
dentem cuftodiam noftnun p in confpe^ no- w^ / m^ 

flro*"** 
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ftrotamenexiftentem» necinperfecutiooedif- 
fidli > non recepifle & in libertatem naturalem; 
non idcirco etiam aitf manereejus^ quicepit 
Sed etfi ejus maneret redpienda non difficuke^ 
non propterea & capienda non difiiculter pro 
capta fit. Sdlicet eft femper proniust utquid 
retineatur t quam p ut quxramn Et de ifta 
difiidii po^utione videndum eft per conje- 
duras fane multas 1 acvarias. Non videbitur 
autem bene ( quod ridicule quidam dicebat Ad- 
vocatus mihi ) per repofitionem receptas naVis 
Hifpanicx illic> ubirecepta eft. Et neque in 
k til^fera fic obfervatur ^ Et neque iiliCf ubi alia 
^•HT aic lex> non defiifle me pofl^ere fhdm 9 at- 
quealiusanimopoffidendiagrum meum intra* 
verit^ ^uem faale fim expulfurus. non n. de 
ifta £ualiexpulfione jubet lex Judidum fieriex 
deduAione m agrom » & in rem prxfentem» 
1 ^jf^ 1 Barbaricam didt Hotomannus veterum Cer« 
P H/*'/* manorum 9 & esx moribus Romanorum fubla«» 
tam> quailli utebantur fimili in vindidis : &c 
quam Romani fimulabant per vim feftucariam $ 
cc manu confertam. Redto aliam legem : 
21 ^*'^ ^lnlaqutump qumyenaMca^apofiiefosy aper 
wtt!^ mcjdlri: cwn eo bafefct y exemptum eum abfmi. 
numtitnlriiieftuumapftmaifitdiffet &lsfabnum 
atnninfyham dimijiffemy eocafu ttmseffedefi^y 
anmanefetf ^deamus^ mftnn ineohafefit apef ^ 
tn exPedifefefton p(ffi$ ipfe ; anditnitisUSlandoj 
expeiittiftis fe fitefit. 'Ee^fiin meam pot^atem 
pef^enefit > meus faBus ^. Si amem in fuam 
futtufokm laxitatem dim^eSf eofaBo meuseffo 
ii^es. Noto auiem 9 nec mihi quseficum 9 
quod non in meam poteftatem pefpenetitp etfi 
cft captum. Non eft meum > nifi manualicer 
capiatur i inquic ibi Bartolus > dc ^jnoGktoreo 

€om« 
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communicer y ecfi de conruemdine rufticana 
( fcribit Albericus ) fervamr opinio Martini » 
cc HugoUni $ qui faciunc meum imo ftatim 
atque le expedire aper nequit. £t nunc de 
confuetudine y quoo etli hsec didtur effe in 
yenatione y non eadem tamen legem didt in 
bello. Non fic haberor pro capto $ qui eft 
capiendus : non fic habeoitur pro adquifito $ 
& fub dominium capientis redadus y qui eft 
captus. ^ Confuetudines funt h&i : & nona 3«/.z. 
redpiunt igitur extenfionem neque lod > ^^[J^*^ 
que per(bnacr> neque cafus. ^ £t itaque pro-^J!^^. 
l^anoa confuemdo fit in foede cafus > qui ve* & Uk. %. 
nit in controverfiam. ^jEc nimis magnac ^^^^^^ 
ficultatis eft » probare confuetudinem. ^ £^«4?« 1'^ 
controverfiim eft valde 9 an Dodori creden- Sckmt^y^ 
dum fit, teftanti de confuemdine : imo^ ^tl^^* 
credendum fit pluribusi id conteftantibus, ^0^/!^ 
£t adfirmativa opinionon valee aliter quam fii»'f»^- 
ceftenturilUdefuotemporet & dejTua regionfe. *J" • •** 
£t ha^ ^o in quaeftione hac notabam , £c in * 
aitera de judido illo militum capitis i)rasce- ^^f^' 
dentis. £tuim in cafu Cef^bali, erant iliica- j/«^jk 
pci : & quaeftio erat i ^ quibus P a i us capti/4v ^. 
effcnt dicendL ^ p^^-^- 

€mfm§t. 
Fulg. emif.^ Crs9. iSj. S8^. q 79r. i. em. •p.%^Vimm. 

TMori. %Mfmf.6. •hfSi. Uf. t.di^h.sdd. n: Cifk.C9nfi^ 
Mmnk. 34. J4. 911. Sirs. d$ dtf* /. j. 
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C A P V T V. 

Kjf» hofiem lieedt edpere in Urru 

tmo oBaio. 



T Idtam videmr» ctpefc ho(lemiiitemto« 
« s^* -'-^rio aliena «fcilioet liceat ingredi aliMium 
a^xi^dM ^^^ > venandi feras cauJSa > itaque Uceat quo* 



firv. tmfi. Que alienum ingredi territorium ^ venandi ho« 
' ^ _^ ftes caufa. ^ nam bellum venatio eft. ^ & teni^ 
^^V^ torium nihil eft aliud quam dominium. *£tiara 



t: 



jmJTu invito domino ingreflus agrum facit pracdam 
p#& fuam. Qjjl^lfipci^^^o^pi^d^ 
^xSfi^}^ territdno permiflb» hoftis vero continuata 
2Ui./^*fuga in aiieno eft captus. ^ hx delinquentet 

^2f r ^u^^t^^g^i^» &itacaptus fit^ adfirmamir li- 
^^^dtum per Mynfingerum in obiervationibua 
e A ^ Camerae Imperialis ex Angelo> aliifque^ ^ £t 
^^ adfirmatioiioteftgmeraliaefle^xillarqgnki 
fuMi; ^^^ attendendum fit ad prindpium lidmm « 

non ad finem illidtum. Cxterum hxc condu- 
f ^/».2. fiofaUaeftinhofte. ^ £t ficdocuiinlibrismeia 
A /ifc ht. bcilids. Alienum territorium fecuritarem pras- 

ftat. £tmutatoterritoHomutaturpoteftas>&c 
g Ci^«itS£riamrelaxandum delinquentem ^ quicapia- 
rmk. df ^|. JQ alieno territorio ^ etfi prindpium fiigan- 
•''»• t^* jj fuitin permiflb ^ quoniam in fine jam fit di- 

verfa ratiO) tiadunt Baldus^ Romanusi Alexan- 
h dph. der > Jafbn > Cagnolus. ^ £t Cephalus : ca- 
w».aa^. ptum velinterritoriodominiinferiorisrecupe- 

rarilfeitedefuperiorisdomini territoriO) uode 

lidtum tamen faAum fuit initium perfequendi. 

£tis adfert hucDodores alios, & Angdum; 

qiiem nominat pro fua diverfa illa opinione 

Mynfmger u$« At etiam de violatore pads publi- 

caD 
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Mynfingerus loquitur : quem liceat (ic cape* 
re in territorioalieno.£t de quo etiam fic conce- 
dic Cmbalus. Extra autem illum caf um non 
proceoit obfervatio Mynfingeri. ut & notatum 
ad eam eft. ^ Et ita ad eam dicunt > & alii di- 1 ^^^i* 
cunt fimiiium obfervationum fcriptores Ger- f^^J^ 
mani^ quod ^uific perlicitum principium ca- i.fi^/cr.9» 
pit in territono alieno 9 ille violat territorium 
alienum : 6cteneaturinjuriarumi devipubU- 
ca > majeftatis. Sed Sc obfervado My nungeri 
eft devariis quidem territoriis > conjundis ta- 
men in unum Germanici Imperii corpus. Ec 
unum territorium reputamr quoad ipfum Im« 
peratorem. ^ ut in fimilibus ajunt Dodlores. k Dec I* 
Reipondet & Cephalus varie ad id » quod at- f^* ^ 
tenai principium debeat. & quod fecundum' ''^^ 
mms tuncprincipiumlicitumfpeAeturfquan- 
domilitateadempoteftatisratio ; utfi princi« 

Fdum 9 & finis unt in eodem territorio> &c. 
DelinquenSf fiinEcclefiamaufugit» tumsIic^^*S« 
eft. utcerteverior» &magiscommunis(^inio£;^^^^^^ 
dicitur> &receptaufut & adfirmata eft novif- /^. %i/ 
fime it ma^nis pradicis. £t Covarruvias , ^^* ^ 
quod non videat rationem > qua defendi con- ^^* ^ 
traria huic fententia pofiSt. £t igitur ^ fi iilud 
de principio licito non concludit in Ecclefia > ^ ^^^ 
rainus condudet iaterritorio. ^ Nam eft Ec- %.cm.xx. 
clefia de rerritorio laici magiftratus. Itaque fit 'DetU. c 
& jus fin^Iare y 6c priWIegium Ecclefix > illd>'{[^'|>^ ^^^ 

3uamdixi> immunitas. '^Scio^ efle^ quimr mit.tUrel 
unty paria eile > locum efie exempmm • 8cfinfi.u/: 
cffe extra territorium. Sed fdo, fimul ^ici 1 yJJIJ^i^ 
idem efie ma^ni periculi ^ imo falfum. ^ Efile' o Tdner. 
extra territonum 9 eft effe penitus extraneum : f • 7- n. 3. 
nonidemeft, effe exempwm. itaque refpon- f^^^^* 
fum eft 9 poffe confentiri in judicem > ^ quo eft nm. Cf, 

B 2 ctcra^ 
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exemptio^ non icem in extraneum. Et fatio 

reddicur ^ quoniam res de facili redic ad nacu*- 

ramfuam : &£cclefiadefacili redeat ad nacu- 

P Deds. ram non exempcam olim fuam. ^ Eciam efl: 

^^ »9' odiofum hoc privil^um Ecclelifls > ac^ue con* 

^o."* ' cra publicum bonum 9 fipubliceexpedicnooen- 

tes requtri & puniri } oc de criminofo a^cur 

liberando in Ecclefia. £c iliud privilegium 

concra racionem juris communis eft fempen 

Ac in cafu hoftis & terricorii alieni favorabile 

vercimr jus commune, diftin&iocerricoriorum^ 

4 ^#r./.^quod eft forcius > & coUicur difficilius : icem 

^5^^^decalamicofoagicur> &liberohiC| incafuEc* 

I. K. %$7. clefiac faepe & de damnato ^ ac fervo poenae. £c 

diemiii. igiturfiinEcclefiailludeft> interritorioidma*- 

n'^^*^^ gis eft } omnino idem eft. ' Ec refponfiim fic 

sccmfii. eftquoqueargumenciS) quasfupra acculicon- 

r 5oe. i. traria. ^ Illi primo de agro alieno refpondet So- 

>-^'j^f*cinust quod dominiagriprohibitio non exhi- 

^;^^^ beatpublicamfecuritatem^ ficut fiicit cerrico- 

jm. m. 6^. rium. & ego in ^roximo fuperiore capite re* 

f jfik I. fpondi. ^ Sed quid refpondemus ad jus • quod 

^ ^£it "^ ^S^ ^C\n alibi > res vidi. &x:Orpus ejuP» 

Y.Ts! ^^^ ^ quocunque dedi oporcere vi&ori? fane 

' ' fic non videmr debere perricorium afienum aa* 

xilioviftisefie. Sed ibidem k me eft refponfum» 

in vidore univerfiili illud pofie dici > non in par- 

ticulari. £t hic non fequimr > quod fi licec vi« 

Aori ea pecere , etiam & liceac per fe eadem 

capere : veletiam^ ucdominuscerricoiiifem* 

per teneatur ea tradere. 
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C A p ir T VL 
K^tt hoftem eaptum Ueedt dueere 

fer tmmium alicnumi 

SCribunC tcommuniteromnesinoneffeilli-* '^^ 
citum portare frumentum per locum ali- t?c/-inf ! 
?uem y de quo illidtum fic camen exportare./. ^. St.* 
Jcdidpoflic, licere quoque capta ducere ho- Ar«;a<*. 
ftica y & captum hoftcm per illud territorium , 5^4.^'* 
de quo capere non liceret tamen. ^ Ceftwn etiam de tUrcM. 
aic Dedanus » quod fi quis captus ducatur ad ?^* 49« 
carceres per coemiterium Ecclefise 9 eum non ^.^^^.' 
ideo cutum fbre > atindeabdudpofle; Ethanc 
dlefencenciam Archidiaconi , Oldradi , & alio-- 
rum plurium : & veriorem ; & cenendam » 
& confuecudine obfervacam. ^ Ac^ue alii addi c oiih. 
aucores poffunc aucoribus Dedam^ Alberi- j:?^-^^^ 
cus> Cacpolla» & alii. CaspoIIa in cerminis, j^^J,^ 

auod malefador capcus in cerricorio permiflb^AA/. ij. 
ud poflic per alienum 9 nec ibi relaxetur. ^^JJ^* 
^Solus Cranficus non ita fonac procedtionem : ^i^^^ 
inquic Felynus in quacftione umili 9 quum £9ir.L#, 
quis prohibecur efle in Ecdefia , uc non fic^^^f/* 
eiprohibimm cranfire perEccIefiam : &quod^.^X' 
ibi fic fic mcus» Eciam 1 fi in terricorio aUe- txttft. 
no non licec capere hoftica ^ nec ibi liberen- "^* /• 
tur capca alibi. Si illic non fiunc fi^rva > illic 
neque fiant libera. & concrariorum eadem fit 
diidplina > & asquahile jus in omnibus. £c 
irinera non fimc libera } £c icer marinum 
(in hoc fuic quasftio mihi) non eftliberri* 
mum? Mare eciam eft commune omnibus^ 
& lictus maris. ^ mare communiffimumeiff/Zs, 
dicic Jafon. Hac per mare Bricannicum ,*-"«^- 

B j &ptt''>*''''- 
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&perhdsc littora ducencibus Hollandis captt 

Hirpanorum hoftica y objicitfe Legacus Hifpa* 

nicus : &petithicitmagiilratufiftiomnia9 ac 

* if^* liberari ^ An honeftum R^ > magiftratuive 

^' ^*'^'^ noftro 9 competentia compendia noUandis 

amicis» veldebita^ velparataavertere^ utHi- 

fpanisitidem amidsfubveniatur? NegatTheo- 

logus & Jurifconfultus Ambrofius : quia > fi 

non poffit alterifubveniri> nifi alter Ixdatur > 

commodiusfit^ aIterumnodjuvari>quamgra< 

g Cjni.4.vari alterum. * Vulgare eft, non debere di- 

«^flM^L'' fcooperiri unum altare > ut aliud cooperiatun 

h i:i.$.i.EciamiIIacogitabam : ^ ilm infttindi mmuum 

d^nmi. j^ babit^ rnn p9hihuminfmt. frMbcri mutm 

/^* infefft \idttut9 fitie in locum infnre ffohiheaim^ 

^Jifi^fi^^ i^if^^ ^rceatur. i Amplius i fnandatufy fie 

vuu * cofpera detinefentuf f aut ^exarefttur y autjrohi* 

befcntur perterritoriaoppidofumtfansftrri. Etam- 

plius adhuc ) nuUam potnam meruiffe eos , qui 

tranf)^exerunt : fuamuistaUafierifinePerm^uttlo^ 

fum, quibue permittendi jtse eft y nonaebeant. £c 

le i/mi»delidum fine poena eft : ^ut ibi addit glofla. 

9Mr.1ii. ^^ ^^^ ^^^ ^^^^ Hollandis hac tranfire cum ifta 
prasda fine permiffii Regis nolbi : fed iidem fi 
tententtraniirefinepermiftbhoC) pcenam noa 
patiantur> nohhanccertegraviffimamamiffio* 
nis praedas* Saltem jus detur ipfis) ^uod da« 
tur vel furibus , qui cum furto recipiunt fe in 

1 ofjr.|. jjj^j territorium : * nam fures hi ejiciuntur. 

V|f(^^/hac igiturfinipttnaftec £t hascegoipfe mihi 
ropofui contra partem ^ cui fum Advocatus* 
)tbis tamennon obftantibus^defendific par* 
tem meam : Capta hacc nondum funt efteda 
hoftium. & itaque vis nulla captis^fieri debet in 
territoriohic Regis amici communis. Nemo 
autem neget» vim fiericapcivis# &eorum re- 

bus 
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buscaptis) ficuinhisiUihincabducantur invi- 
ti. Nequeenimtumrolum fir vis> cum quis^ 
&cumquidpervimcapitur : fed&tum^cum 
per vim dudmn ™ Vis commifla dicitur utro- m gU c 
oique^ &ubicapitur> & ubi detinetun utfic*^^*^ 
cft communis opinio. " Furtum faspe fic fit^^f;^- 
contreAatione continuata : fic fiirti eft conti- 36^^/ 
nuado^ ficaffidua contreAatio dicitur furis in n /. 6. 9- 
re femel capta; ^ Et fic Barbatia , quod fur , ^'l^J^ 
qui cum furtofugit adEcdefiam^ didtur no- r^.^ 
vum ibi furtum committere ex nova contrefta- ctmr. Sa. 
tione. & itaque etiam impune valeat illinc ab- ^^^j^ 
dud. Quod & verum fit per prasdiAa. Etfi/nr. * 
Clarus non credat id verum : ideoque necfe- o^Bdth^ 
quimr Bartoli opinionem ^ ^ dicends ^ furem ^ p ^///; 
nic inventum cum re fiirdva > alibi furto ablata , \%. dt * 
edam punirihic pofte* nam ut mutadone do-/ffr.d«« 
mini addita affiduas contredbadoni nafcitur a£tio 
nova furd ad poenam applicandam parti : ita 
mutadone territorii > &jurifdidionisnafcatur 
nova accufatio ad vindidam publicam. Bar- 
toli opinionem fervari ab afreflbribus ^ velut 
Reipublicas utilem ^ & pro Euangelio : pra- 
Aicari per tomm mundum : fedue fufpendi 
centum mlllia hominum : probari concilio 
Neapolitano : efle communem : & alia apud 
Clarum relata> & in addids Claro adfirmata. 
^ Quicquid & multi contra cenfeant, &con- 9 ^^f* 
tra dicant, immerito in publicam udlitatem,--J^y^;^* 
& communem opinionem. Nec tamen opus Swex^ * 
hic eft , de ea opinione contendere. nam ^'^^^^ 
hocfendunt omnes , quod (de poena quic-*"^* 
quid fit > fiiri infligenda in novo territorio ) ' ?^'' j* 
' fi tamen in territorio novo pergimr in fa- ^],. 'i^ jj* 
cieildo 9 fiat oftenfio quoque jurifdidionii^«>{^./-^* 
novas. cum non fervatur jam fadtum ; fed l*^?^jf • 
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in fadendo pcigitur y cft haec praefcns qu«- 

ftio. NamhacpermareAnglicumj &pcrno- 

vara jurirdidhioncm vis producicur : qusB alibi 

ccepca licitc, hic cxercctur illicite. Vi poffi- 

dec 9 qui pcr vim mancc in pofTdlione , non can- 

tum is y qui nadus cft poflclConem pcr virn. 

HoIIandihicdcnnancabomnivi, &> quasad- 

hucfunc libcra Hifpanorum bona, hinc vi ab 

fCovdr. iis non abducantur. ^Eciaminfupradi^quae- 

&p!rJa! ^^^"^ admiccunir ad vcrfimccs Barcolo , rcmit- 

,1, ' tcndum furcm ad locumdcliAi. cciam ci rem 

auferendam, &hancdominorcfticucndam. In 

quibus & nos hic adquicfcimus. £c racio horum 

eciam hic facic , nc cerritorium alicnum vidcatur 

^^^^•'-tucri furta,&c.' CaftrcnfispuIchrc,quod &aaio 

«iw/^V*^^"^?^^^ fpoliato contra ioci dominum , qui 

u jmo, furem reccpic. "Donuncinccrminislmolami 

fnf.si. qui fic refpondic, & ccnum dicic, non licere 

capcum ducere per ccrricorium alicnum* Ecqui- 

dcmconcluditucgcncraliccr : ecficafusfpeda- 

lis illi propoficus fuic in capco injufte , & qui 

X 3#/. i^.erac tcrricorii originarius. ^ £t quidcm acci« 

dti0. x8*pitImoIamgcncralitcr fic Belius ^uoquc : qui 

pcreundcmita icribic • quod ccrricorium cercii 

tucum efte debcc cciam per cranficum. Dclia* 

quunc, qui pcr tcrricorium alienum duxcrunt, 

& igicur ccncncur ad cxhibendum , vcl alicer fa- 

tisfacicndum : incjuic Imola. £c in prasfcnd 

noftra quacftione igicur , quando relque , hQ« 

mine(quc hic func, fcrvencur infua ubcrcace: 

inquam cgo. Nam (i hactranfdudi jure repcte- 

rencur,muIco juftius rccincbuncun £c id dichim 

Imolas , & bclli in ipfis ccrminis quxftionis no- 

cecur : non in illis Cacpollas de malefadtore ; 

qui ducccur £icilius f &juftius. £ciamdiciciU 

lud Caspolla cam ob cauflTam , quia eadcm fit 

ratio 
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(atio EcclefiaS) & territorii« quod falfum eft: 
ut expofui in capite prascedente. Sed & illud eft 
falfum > quod de jure nullo hic Ecclefias dicit 
Decianu5 : ut exponam iiicapite fequente. 11« 
ludverumeft 9 quod notabamus defirumento. 
Cxterum quxft io illa non eft huic noftras fimi^ 
lis. Cum civitatis noninterfit^ per eam dud 
frumentum j quod natum in civitatis territo- 
riononeftf aut aliternoneft fadum civitatis» 
y Quaseftratio aliatajafoni, &alii9 curliccat7^^- 
id ducereper civitatem. Qui tranfit per civi- ♦•*••'•** 
tatem, illenonpoteftdiciexcrahere (quodve- 
tat ftatutum } de civitate. ^ Tranfire eft in- zFtd.d9 
trare^ &exire. At vero intereft territorii» non ^^ •«/• 
confpici alium $ qui illic terreat > nifi domi-j^y^^ 
num territorii. hujus domini intereft » nonti8!!$.ft. 
videre alium $ qui in fuo terreat territorio^*/»^' 
quemvis. Intereft , non viderecapi 3 captos 
teneri > aut trahi quofvis > praeterquam per do- 
minum territorii. nam hasc funt jurifdifUo- 
nis > & jurifdidio non eft ullius eztemi io 
territorio Regis noftri. a Ut fit crimen privati a OsrS. 
carceris» & lasfac majeftatis» fi alius tenetca-^*2^^ 
ptivos in territorio non fuo. Hasc vindicatur |^''io. '* 
in prasfenti cafu nunc; & adferitur maieftas^ 
& jurifdidlio : non autem avertuntur HoIIan*» 
dis compendia 9 non favetur HifpaniSt Quas 
de cadavere dixi tranfvehendo > illa non funt 
bujus rationis. NuUa ibi fit cerritQriis ioju« 
ria : nulla cuiquam fit vis. Et fiivorabiUffima 
illa eft caufla religionis. Quid ? etiamne non 

{)unietur hoc HoIIandorunriaSkum 3 quia il« 
ud tranfvedi cadaveris non punitur ? Etiam 
non impcdietur vis hacc fieri ab HoUandis > 
quoniam fadum iUud >.quod dixi > tranfvedio- 
nis catiaveris non revocamr? Imoetiam illud 

Bj ficrl 
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fieriimpedirctur : namfieri eftvetitum. Vt« 
num iftud argumentum eft hic Vanius ulti« 
mum de furibus : quod Medidani didtur fii- 
dtum aliquando : quod refutatum : quod in« 
concludens. qux enim inde ratio confequentiaB 
ad propofitam nobis qustftionem ^ ut etiam vi 
trahere HoUandi poffint fecum&prxdam per 
territorium alienum > quamtumvis amid > 6c 
fbederati Regis ? 



Ca PUT VII. 

i^rehidUeoni /intenti^ examinatur^ 

de cafto duBo fer Bccltjiam* 

COntra defenfionem noftram fiiperioris ca- 
pitis urgebant Advocati adverfarii fenten- 
tiam Ardiidiaconi : quam iUic notavi in prin» 
cipio : & (quodadverfariinoofecerunt) aliis 
adfirmavi & teftimoniis^ & fiibfcriptoribus. 
Casterum refpondi primum > opinionem com- 
munem efie contra ifbm fententiam Archidia- 
ft Rmig. coni. « Ut fic dicit communem Remigius in 
£ *7Tn tradatu de immunitate Ecileparum. ^ Sic Cla- 
30! ' rus * Tmiu4 dico j ^uodfi aliquu cmdmnatui , 
b c/jr. dum adfupplicium ducituty ttanfit per EccUfiam y 
%'fi^^l^>^tlcotmteTium^ gaudeatimmunitateEcdefia , ne^ 
que pote/l indkVtolenter extrahi. It hac eft com^ 
munu opinio. £t quidem hanc opinionem te- 
c Soc. i. nuit Johapnes de Nlonte-Sperello. ^ qucm re- 
iZ.dfin ferc mihi Bartholomaeus Socinus. <*&quem 
i* oZr? ^^^^ nominat fcmper egregium > el^antem , 
€onf. 18. excellentiflimum > infignem , integerrimum. 
SoeiiM c dodorem fiium > integerrimi judicii Comeus 
««'J-^^ Eandcm 

mf.fit.kff* oiTnh. t Ctm. 2. cwf* sjy. ^ Oh, %,€ovf,^ 



HlSPAKt AdVOCAT. Lib. I. X7 

Eandem Socinus refert teneri k Mariano patre. 
^ quem didt excellentifCmum Aiexander ^ & ^ Jttexx. 
celeberrimum. Et eandem ipfe tenet Bartho- ^"fi?*^; 
lomaeus, excellentiffimus, & maximus JuriC- amf. 2^' 
confultus. ^ Ut ita hunc nominat vel ipfius K '^^^- 
aemulus Decius. nedicamteftimoniaaliorum, ^•"^'•^^* 
& Mantuas^ qui Socinum hunc nuncupat Ju- 
rifconfultorum facile principem • Etiam Man« 
tua tenet iftam opinionem. quem vocat infi- 
gnem Decianus > & clariffimum : & hic eun- 
dem advocat. Hac quoqueftat, non (quo 
utitur Decianus verbo) Viditm^ Johannes Vi- 
fchius dt immumtau Eiclefiarum. ^ Atque hic h Uynf, 
obiter $ quod opinioncs Dodorum in tradatio- ^^^J^' 
nibus anteponuntur traditis in aliis fcriptioni* ' 
bus. i Etiam Gonzalus Suarezius hanc tenet i Siiar.pr. 
opinioneminfuapraxiEcclefiaftica : & addit ^^'^- ^^ '• 

alium : & de Remigio (quod & Clarus fe-t'/*'*^* 
cit) aitcommunem. £t nos communem cer- 
nimus : quam teneri k novem ( ^ funt alio ^ ^^- 

2uin feptem fatis) Dodloribus cemimus. Sed '*'''' '^^' 
caddamRomanum» Jafonem> & alios^ pa« 
ce Deciani. ^ Hacc eft opinio 9 quam viderit 1 Ckjff, 
Chaffaneus fervari Pidaviis : &quas ( dicen- 3^^*^^ 
te eodem ) fervaretur. quam viderit Gigas fer- jna.'$. s. 
variVenetiis j ut ipfe rccicat Decianus. Jamww.ui* 
ad Archidiaconum refpondet Socinus 9 quod 
non videatur ille firmare pedem y fi rede infpi- 
ciatur. °* Et vero Archidiaconus fic ait : Si "^J** 
quis i juftitiatio extra ccemiterium 9 T^cl Ecckfiam \j!^!^ 
capiatur ^ ducatur per Ecclejiam y ^ inde Vwlemef 
extfahatur j non \idetur Ecclefia immunitatem 
Vtolate. ar. op C. dt ad. pr. l> fiquu. ar^. contra. i. 
fuaft. fi quis comu. tS c. defimUt. in frinc. ubi< 
audis dubitativum verbum 'pidetur : & argu- 
mentumdidcantum^etfietiamoptimum. Con« 

tra 
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tra opinio alia proponinir poftea : & gemino 
argumento ex Canonico in terminis jure ad- 
a Rmt. L fignata. " Opinio autem autoris cenietur po« 
luCdi tius , quas ultimo prolata eft. ^ etiam y quum 
f^l^l^ nihil de ea firmat autor. Quod (i Archidiaco- 
gotOitu nus> cui innituntur reliqui omnes » aut fentit 
& Ub. 2. concrarium» aut definit nihil: reliquorum no« 
^"^ |7-inina qualia erunt? ^Nihilieflc dicit illorum 
fmf. 82.talia Dodtor meus Oddus^ qui fe fundabant 
MMtk. in autoritate quadam Baldi : ?roftfponfiant {in^ 
73. Odd. qyj^ j fi^it fondttatt diiigtmtr diSlum BaUi. 
V Oid. i^ ^uojolo omntsftftmianu Et Baldus nihil dt- 
twf. 6. tetminat. &c. ^ Sic & alter Dodor meus CL 
P^ Nonius contra Aiexandrum y contra Corneum: 
$9»* m^<^ i^cc videatur quis dicere^ qui fe fundat 
q Ni«. in alio dicente > fi imo ille aUus non dicit. 
'•"^ '^'Sic Menochius contra multos: quod eorum 
r ]/M«ci&* ^utoritatibus non fic conftituendum funda- 
1. fiM.mentum> qui parum confiderate loquuti fint» 
474* infequentes Speculatorem > non de jure lo- 
fidimch. quentem 9 fed de confuetudine. ^ £t is alibi 
§9nf. f. paria. ^EtquiindtttrminattadaliortmidoBfinam 
Vm nf. fi ^^^^ * '^ ctnfttm to ttnort ftnjtjpt , quoftnftrt H $ 
twfJzi. qui rtftruntur. " £t nota ac trita regula fic eft ^ 
xlM. di ut quicquid eft in relato , idem fit omnino 
sh$. ^ctiaminreferentc. * Illud pertritum^ difta Do- 
s ofneB. dtorum intelligi fecundum leges f & autori- 
€wf. i66. tates allegatas : etiam fi verba aliter dicere vi- 
^/*:*^*- deantur. ^ Ifti erraffe videantur, «cnihade- 
\itnth. finire, qui refenmt) quod non reperimr in 
95.90. * relato. ^ Autoritas iftorum nihili eft. Uc 

tTo^^^Di' *^^^™""^ poflGmus hic dicere cum Socino , 
fL.ue9n/:qnod nihil illi omnes Archidiaconei determi* 
2. €^//^-nent. nam certe nihil determinat Arcfaidiaco- 
*''1|a' nus. 

9. cMf. iftj. y Crsp.einf.j6unmm i« % Nsvsr.c./I 
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nus. * Nihil determinat (fcribit Alciatus) qui ^ ^,^ ^ 
loquitur axgumentando. £t iftbic fic loquitur roii/9.Vt- 
Archidiaconus. Aut fi.quid determinat, qui ^-^* 
ita loquitur, jam determmat (ut dixi) pro ul- '*"''' '^ 
tima b Idem in fententia quadam Innocen- b Patnr. 
tii notat Panormitanus : etiam quum pofuit ^^f^ 
Innocentius fecundam opinionem illisverbis; 
(kd aUi contrarium iicum. ^ quas verbanon fo- ^ '«^ v£ 
ient tamen fcntentiam habere loquentis» etfi^f^f* ^ 
ultimo fintpofita. «Sed id fit^cum prior ad- acJh^LaC 
firmata omnino eft. Ultima autem in re^^Ti^« 
pari evalent. ^Pulchre ad aliud Baldi Rolan- Jf^^- 
aus> illum non videri firmare id^ contra Do-7^1-. ^« 
Aores tenere refert idem ultimo: imo tenere^'^;/*^'* 
& hoc ipfum 9 quod ita refert ultimo, At-J^ * 

aue idem Rolandus, non efiefaciendumfun-^dj^i/. d^ 
ameiitum indiftis quibafdam Iafonis> fun-^«>*^*i* 
dantis fe in dido -alterius , qui exprefle tenet op- ^^ *®r 
pofitum. ^Ethasccerte lunt frequentiffima.^*^'^ 
* T€tus mundusy (de gloffaquadam fcribit Fe- j^jj;^*^^ 
lynus) citat eam : qua fotius pobat contratium. t Bifl 
fuia immediati arguit contra : iS cum ifto contrario ^'^ 3* 
temanet^ Non idem dicemus in loco hic Ar^ 
chidiaconi? Utdicam libere^ quod feniio ^ ad^ 
miratus ( inquit Oddus) fum DoSlores y quijic 
citant Baldum^ ^c. ^ £t in alio cafii Meno^gif^ch 
chius contra Decium, Parifium, Socinumi**''^*'^^ 
Vafquinum^ Covarruviam: mirum efi certe^ 
quod^elebres it juris interpretes tam inconfiderate ^ 
nonperpenfislocisy abeis allegatis, in hanc i^^erint 
opinionem. £t fic horum Mcnochius difpellic 
autoricates. £t de Archidiacono (ic , &fcda« 
toribus ejus univerfis. Sed neque Oldradus (iti* 
dem refpondente Socino) videtur iUud dice-, ^.. 
re I fi bene confiderctur. ^ Oldradus enim : ^^f^ ^^* 
iiuid de eo ^ inqui t; qui ducitur captusper Ecclefiam: fi. 

diC9 
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dic > quodtxirahUur. not. ^rch. 17. q. 4« fkm an-^ 
tiquuu4. .£t fic in appendicula confilii » & qua« 
fi aliud agens dicit ^ & nihil ad confilii cafum 
i Son. ipfum. ^Noneft opinioDo&oris» quaspofi- 
^^i>)l'ui}^ eft perfunaorie. H«c vero didta funt & ad 
i.^off/:a.Albericum9 Caspollam, alios. ad Decianum 
hoc amplius y fic eum fcripfifie in illa fua pra Ai« 
ca> opere pofthumo > impolito > imperfedo: 
ubi nec meminit aliorum , & Clari > quos ego 
kOdd. cicavicontrafententiamArchidiaconi. ^ Cla- 
tMf.63. rusoculatiflSmuSf fidelis relator & foIidusDo- 
£tor. Casterum quod non etiam expenderint 
adverfarii , fi lex > cui adverfa imcumbit opi- 
1 l.6,cJenioy eam probat« ^ De civitate ad rura non 
ddif.fri. ji^et marmora ^ & alia asdium monumenta 
transferre : at licet ez alia in aliam y 8c per me- 
diam civitatem. hoc ait lex* Archidiaconus 
veroargumentumdicitoptimum) quod & ita 
liceat per Ecclefiam ducere reum captum. 
Qupd tamen non eft optimum argumentum fa- 
ne. Qupniam urbium deformationem folam 
vetat lex : atqui deformitas nulla civitati con- 
tingic^ fi per civitatem omamenta illa ducun- 
tur^ nififorteeafinttalia, qualiummeminitin 
panegydco Plinius : immanium tranf)^eSlione 
faxoTum urbii teSia quatiuntur : non ftant fecura 
m Atc^.domtfs : t$ temfla ntnantia funt. '"Immuni- 
/w/ifc33.tas autem Ecclefiae eft propter reverentiam 
n /.7-.$.Ecclefia5. "^quaclaeditur, fi cuiquam vis illic 
nh:d€ in- fi^ jq confpeftu ipfius. Et quas vis eft in eum* 
^^* quiperEccIefiamtrahitur : & qui oculis , orc- 
que tendit ad Ecclefias auxilium ^ fi manibus 
non licet. Salycetus^ qui ad eam legem fcribir^ 
permictipertranfitum» quod aliasnon permit- 
teretur, aptatcum aliis quasftionem illamcon*^ 
venientiorem de firumento ; de qua explicavi 

ia 
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in capite praecedente. Alia ratio contrariat 
quod Ecclefia non recipit eum hominem libe« 
rum^ nec premit : quiainlocoexemptoceflet 
poteftas, quae extra locum valet ^Liganturo i^ka 
nuncmanusipfius, qui ducebat &ligatumte->^^«^'^ 
nebat. Ecquo fine, nifi ut alter, qui teneba-y^;'-'^ 
tur > milTus abeat ? Etiam alia Deciani ratio vind.C£f. 
infirma : quodEcclefia tuetur confugientes ad^ f7*^ 
ipfam : & > qui per ipfam ducitur , non ad 
ipfam confugit. Nam ( inquio ego ) non con- 
fugiumhominiS) fed loci religio invocata prx- 
fens afiert fecuritatem. Vereisktemplo (in- 
quit Covarruvias ) violenter noneveliitur> (ed 
extra captus ducitu r per templum . Adde ( in- 
quam ego ) violenter ducitur : & itaque evel- 
litur. ^ Satis f illic exclamare. Generaliter p c. ii 
&diftumeft, nequisillincextrahatur. Qi^^^^V^l^ 
fi de confugis exprimitur » id fit , quia & dehis ^ ^ 
plerunque quasri & agi folet. at de du6lis eft 
valde rarum. Exprefla vero pro ufu crebriore y 
jusnonreftringunt. utinfimilinotat gloflbgra- 
phus ad legem ejus tituli primam , ^ & eft ubi- q .-^/*.^. 
que verum^ Bartolus quoque fic fumat legem J^]^^ 
fecundam : Quifunt in Ecctejiis > in^iti extrahi conjel i^ 
mn ftffunt. nec diftinguit , quomodo ibi fint. '^^uon. 
Pone> quinoneoconfugiunt, atibifunt, an ^*"-'^^*" 
capientur, extrahantur? Regulaeft, ne quis 
illinc extrahatur > & cafus ifte dudionis non 
apparet exprefle exceptus : eigo nec fic per nos r DecU. 
cxcipiendus. ^ quo utitur argumento in hac ipfa 3-^«»/^^o. 
materia ipfe aliquando Decianus rediflime. ^. ^^nT. 
^Quid, ucCardinali fa€tus obvius damnatus) mifm.C4f^ 
qui duciturad fupplicium ^ -libcretur : & non^*^'''' 
hberetur fanditate atque interventu templi?^^;^^*^'^* 
^Sed nccjure Canonico eft ulla talis ifthic diftin- u Fran. 
dio. " £t itaque per Jus Canonicum relinqui- ^fl*^* 
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X c^fr^r.tur&hoccaruEccIefiasimmunitas. ^QupdSe 

%. nfil. fervandum in materia immunitatis Ecdefia- 

^ rum. Etficftatopinio» quamnosdefendimus^ 

& quam dicimus communem : & cui adjun* 

gere quooue Romanum pofTumus» & lafb* 

nem# &alios, qui vim fieri vecant inEcde* 

fiz, etfi de confugis loquantur. Hancopinio* 

nem» licet non eflet communiS) dico tenendam: 

y 'Dieia. ^ velutifaventemreligioni^ &immunitati £c« 

80 sT^' clcfiarum : ^ veluti confiietudine comproba- 

X "Didd. tam j & judiciis controverfis. Quam enim ja« 

z. <•»/: (Stat Decianus contrariam nobis confiietudi- 

^^^^^•^•nem, eam negamus nos. Nec eritconfiietu* 

doy & dudi per Ecclefiam non exclamaverinc: 

atfe duci (juris-immemores^ vel ignarij pafii 

t i^r^* fuerint patienter. *Opiniopro religione, et- 

fi^S' '«• iam pofita primo loco , probata cenletur. Ma- 

xima enim ratio efl> qu» pro religione facit. 



C A P UT VIII. 

D£ marino territorio tuendo. 

VAlde exclamabant Hollandici y quod inter- 
ciperenturkmagiflratu Regioinmari) & 
Merentur in mari cum praeda, quam confe- 
ciflenc de Hifpanis hoftibus. Vim eam ede 
ax». 3-injuflam, SerefHtuendos curbatos, fpoliatos. 
hilXy. £tiam audiendosfic & contra Hifpanosipfosi 
V €0fir. qui captivi fic fblverentur cum captis rebus. 
^» * Atego, quod olim fcripfi in libris bellicis, 
Fnfg.l^. tcrritorium &deterrisdici, &de aquis. ^ lEt 
diiud. dicunt DoBores^ ^uoA dommi Vcnoti ^ & Ge^ 
^% v*r ^^'^^fi^ > ® ^^" hahtmes fortum » dfcumur ha^ 
^Wni^t. bcfcJurifdiSKoncm^ ^ impcrium in toto matifAifro^ 
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ptnquo per centum mirtaria > W uiam ultra , fi 
nonpropinquamaktfifroVmcia. Etfic foSimtVo^ 
mini Vemti animadVertere in piratasibi deprehett^ 
fii. Et ita dicit Bartcius , fuijfe fer\atimi Pifisy 
tempore fuo^ de conftlio fuoj C? domini Francifci 
Tiffini. ^ Et fic quidcm Bartolus de centum ^ g^; / ^^ 
illis miliariis> licec dicatur> quod mare t&c.de'fe!fi 
commune. Ec fic alii incundtanter, fi Co- *''• ''^- ^'* 
manum illum excipis rcfradarium. Et vides, ^;!^ ^^ 
quam protendatur Kegis noflri imperium lon- Fr//.* c* 
ge in meridiem 9 reptcntrionem , occafiim. «^'r ^^ 
^Britanni^ feptentriormia nulUs contra Mrisy^ly^^f^ 
yafioj atque aperto mari ptdfamur. Et }A\htx- ^^.heHa. 
nise meridionalia terminantur ad Hifpaniam : ?• ^^ 
occidua ad Hifpaniag r^na Indica. Et fic eft/*^'^^' 
immenfum l^ta jurifdidio Regis noftri mari-/ff^/iVir. 
na. Nec eam cogit fecutum quoddam Rcgis^Tfc^ 
Ediftum, quo fint fines quidam notati, ultra ^^^['^;^ 
quos nolit Rex poteftatem porrigi territorii fui ^#.^^/j. 
in "bcllicis his geftis Hifpanorum > &Hpllan* 
dorum. interceptos autem \ magiftratu dicunt 
Hollandos extra hos fines. Nam & per pa- 
Aapacisnuperinternoftrum, & Regem rli- 
jpaniac tueri alter fubditos alterius debet ubi- 
que regnorum fuorum« Et igitur fic debet tueri 
per immenfam illam uterque jurifdidionem. 
• Sunt fcilicet fines juris ^ & funt fines conven- Mcn^rb. 
tionis. atque dc illis diftum non procedit in *•''/• '4? 
iftis. E^hic fequi debemus fines juris » de qui* 
bus pro certo pa Aa pacis ^ ac foederis capi 
debent. quoniamalii poftea pofiti fines nonf ^-7;'^ 
in cogitatione tum crant. Edifti autem po- [^j:/i^^ 
teftas ad praetcnta non porngxtur : ^Leges xS con* i , 1. 
fitttttiones fmuriscertum efi dare formam negotiis 9 
non adfoBapr/cterita reT^ocari. Neliue haec eft de- 
daratio juris rcgii ( ^ itaqueadmitcenda facilius) f^^^i^ 
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fada in Edido , rednovaprorrusdifpofitio^ & 

h Dici^. igx. h Nam declaratio nihii novi inducit & 

our^iinihil mutat : at Edidum hoc mutat multum, 

im:conf, fimultoultra finesillos nunc conftitutos porri- 

f 7-/- . git fe vis tcrritorii Regis. * Etiam poffit refpon- 

I, cwf/j. 3cf 1 > quod tradunt omnes > nec valere decla- 

rationem in alterius prxjudicium > quod hic 

fieret interceptas navi : cui jus quasutum ex 

communi lege crat j item ex (ingulari pa£to pa- 

cis , ut Principes nuliam paterentur in territo- 

riis fuis fieri vim fubditis alterutrius. & ex fin- 

gulari adhucpotentius» quafi nec deceat obli« 

gatione imminuere contradtus : & quas nunc 

imminuerctur tamen , fi fic imminutum dare<- 

turterritorium > intraquod folum tueri Hifpa* 

nos Rex nofler pofiet. Etiam /lon nocett 

quodobjicitur^ & longe antehac longoufufer- 

vatos in hujufmodi quaeftionibus hos efle fines ^ 

qui expreffi nunc funtEdido, Nam » ut pras- 

teream y qux traduntur difficillima in probando 

k' Rni I. ufu y k mens ccrte Regis noflri in contradu foe- 

nwL \o. ^^^^^ ^^" videbitur refpexiflc aut ad ufum illum, 

fiquisfuit^ autctiamadftatutum^ quod&hic 

^ vctuflumexflareperhibctur. Nequeenimfunt 

w.^t.c^fthaeccommunia, & intelleft a Principi alteri 

difu. tri. foederato : ^ intelledla forfitan nec ipfi Regi 

^"'r'' 8 "^^^^ i ^^^ nimirum fadti ^ novo in regno. 
k«/:J/ii."^Et fic quidem dicuntur paria ^ five Ecclefia 
iio.qM£fi. vacet, five habeat Praelatum de reccnti crea- 
'4- tum. Quid ad externos jus noflrum Angliac 
1^19, nHf. proprium? Etiam in fcrinio pedoris noftrorum 
deaccitf. JudicumcfTe multum Anglicani juris dicituri 
2^^'<' ^^^ "^^ ^^ patientur condudi externi Reges. 
oiib.^^.di^^ Pulcre Romani fecerunt de novo integram 
nnp.6. & rem iEtolis : qui in foedere deccpti fucrant k 
l-fH"* Confule Aeolio pcr formulam juris Romani 

ipus 
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ipfis non intelle&am 9 ut alibi de eo fafto ex- 
pofui. Ut tanto minus teneat alterum ex xquo 
foederatumfiveconfuetudo^ fivelex Anglica^ 
non modo non intelle&a , fed nec audita qui- 
dem ipfi. Addo aliud in cafu propofito 9 quod 
qui navim cepit Hifpanicam 9 hoftis quidem 
eftHollanduSf fedhoccafubellatorimprobus ; 
nam per literas m a r qu e latrocinium gerit 
verius, quambellum. ^ ut fic de fimilibus lex : o i.mit. 

P Et de prsecipuo Mithridatis duce hiftoria > P ^f: 

AHSTEYONTI ^«id» , ^ mXifii^A ictxii : quo- ^*'^^ 

niam perinfulasvagarcturpopulabunduS) &c 
Bellum hoc praedatorum ^ geritur per nullam 
difciplinam > aut morem belli. Bellum con- 
tra inermes ^ & innoxios mercatores ^ & alios 
pofitos longeab aciebus. ^ Cum illud tamen q ^•»?-* 
verevideaturfaduminbello, quod fitin acie.*^^/^ ^^ 
^Utidtrado ampliter derefto contra zxmzioi dt jiuhtL 
belli jure in libris de jure belli. Qups libros non ai- »*• 
cito in verecunde t at finihuici ut intelligatur» 
me harum opinionum fuifle femper. * Scio f /. iji. 
autcm Regis aeftimationem effc , quem mo- ^J'^* 
dum cfle beneficii fui velit : & aufim tamen^*"^* 
adfirmare > non bis i>rasdatoribus ipfum voluifle 
tribuere ullum benehcium , & fines jurifdidtio* 
nis coardtare per iftud Ediftum. Non arftavc- 
rit fe Rex iftis abominandis > qui fic poflent 
graflari latius. ^ Et ncc igitur fic fit interpre- ^ ^w* 
tandum Edidum , ut his profit , quibus audtor ""^* "* 
Edi&i Rex prodefle pro certo noluit. Atque sonf/^t^ 
tandem quid tuc difceptetur ; eadem navis ca- »-*J-^'- 
ptiva dudta intra novos hos v quos appellant > ^'^gj*^'' 
fines fuit, &inanchorishic ftetit^ &in portu 
ftetit. Etiamcaptivi dedudti in terram ^ & re- ^ ^^^ 
dudi rurfum funt in navim. " Ergo magiftra- m/aaf, 

C 2. tus 
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tus potuit non modo intra hos fines ^ verum 
ufqueintra prasfidia praedatofum perfequi iftos : 
qui vim fecerunt intra hos fines navi captiv^^ 
& captivis hominibus. Statim fcilicet » ut 
X l ^ fuit navis captiva intra hos fines ^ eadem tuta 
l^-^J^fuit ab omni vL * Ut fic fiazim inttUignw rt-- 
Itipf^ diifle quis poftliminio > atque intraverit fines 
7 uf. /.amicos. Etnotoego verbailla, fiathn imelUgi-^ 
i LDic ^ • ^ ^"* fignificant ipfo jure : & nihil hic 
jf^/i* efle opus fententiajudicis. Aio^ quodficut id 
A/jr. c. fit in poftliminio , ita etiam fiat in jurifdidione 
•^^•^«•jt^aliena : quamingreffi > tutikvi fint* Et quam 
fiript* jurifdidionem defendere debuit magiftratus : 
e air.$«^aut{pedem adprobafle vifus eflet privati car* 
fi.i.69. cerisiuocummaximomala namhseceratfpe- 
fr, 10. ^^ privati carceris y quum m terntono Re- 
m /• ii/f. gis noftri captivos Hifpanos detinerent Hol« 
^Fji/i. landi. Sic jufte vim injuftam prohibuit magi- 
Bmi.^ ftratusnofter, &vindicavit* a Officiales ) non 
% Ly.io. prohibentes attentari illicita y puniuntun Etiam 
^f'T' ^^^^ ^^ captivos, fi vis ulla k quovis illata fit 
itrfj' HoMandis? ^ Cum i tt »i dejeSnsfim , fi Titits^ 
fm. i. X. tandm rtm pojfidert cttptrit : non poffum ctmi a* 
snfi.miLiiQ ^ quam ttcum imtfdiBo txptmi. Si dtfun^ 
^^^.^ pf^pfi^^ittm tf fniBuarium prado txpultrit^ 
Ts.ubi ataut (A id ffu^uaritts 9 conftiiuta ttmport non 
^* ^ uluf^p ptrMdtrit juf fuum : rttmo dubitat > quin 

dP^.i.^^^^ > fi^^ ^xptriaiur cum fruBuario «Jvrr- 
€omm.of^»fus pradotttm y fiipt non txptriatur y rttimrt dt^ 
^^^^Lbtat rt\trfum ad ft ufum fruBtm. tS quoi fru^ 
#/. mai ^ttaritis ptrdidit > id ad dammtm tjus ptrtintat ^ 
Umil X. cujtis foBo ptriit. ^ £t fic funt aiia jura > & 
•j^- 7*: documenta. Atque illud adVerfariorum vahif- 
f^^^j^fimum eft de reftumtione fpoliatorum. nam 
439.^if£ HoIIandi poterant impune oftendi. Vim pafli 
^m/; ]2qq fm^t^ f^ ^ viiibftmti. ^ &c; qudefunt 
''** exceptio^ 
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exceptiones plurimx etiam ad regulam , quod 
fpoliattts debeac reftituianteomniatantumab- 
efl> ut (quodajuntadverfarii)nuIlaexceptio« 
ne obftantc fieri iftud oporteat. ^ Etiam in ar- * ^^- 
reftis non aliam rationem obfervant Officiales, ^!ij^^^* 
quam hanc de fado extrajudicialem. Fruan- 
tur HoIIandi» fruantur mari omnes ^ fcd citra 
injuriam alienac jurifdidlionis. ^Sed & me- f M. \. 
minerint omnes > cfTe & modum marini ^ at- ^' '"• *^* 
c]ue omnis itineris. ^Meminerint> alia olim g^pjmr. 
indiftinfta^ qux diftinfta funthodic. & cau-a*7* 
tiflfime fervandam diftinftioncm juris gen« 
tium > dominiorum atquc jurifdidionum. 



C A p u T IX. 

XJtrum cddamusju/le eos^ qui profiei^ 

fcmtm ad mliiiam nojlmum hofiium i 

ET videtur > jure pofle ab HoUandis capi 
caedique omnes velut hoftes > qui ad mih- 
tiam hoftium proficifcantur. Nam func ifti 
militaturi hoftibus ftatim 9 itaque idem fit^ ac 
fi in pracfentia militent* *Ut paria funt, ^li*! ^^j\ 
quid efle de prasfenti > & expedari de proximo. \ojf. dk. 
£c potentia propinqua aaui repuratur proa-cM/. 
aftu > &c. Dubium autem non cft , quin ^ 
liccat cxdere militantes omnes. Atquc hic mi* 
hinoteS) quasridehis> quinomen quoquede* 
derunthofti : pecuniam in ftipendium prxce- 
peruntabhoftc : itaqueiterfaciunt& quidem 
ncceflanoadhoftem» Etergofucceditaliudar- 
gumentum ^ ^ regula attendendi principium , ^^ ^*'^' 
cum finis ncceflarie principium fcquitur. £c 

C % tcrtio 
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tcrtio facit in terminis y de milite quod dicitur > 
c i.pin. c q^Qj ^jjjgj confeftim juflus pro cindo habc- 

t!ft7* ' ^"1'- ^ Quarto magis in terminis facit decifio 
d JapL Caftrenfis : quamaliirccitantmihi> &fequi- 
2. c dc tur ctiam Jafon : quod ut bannitus hoftis poteft 
fiam. inipune occidi > ita oc banniendus de proximo* 
Qujnto , videntur & Romani fic cenfuifie in 
c Liv. caiu minus digno adverfum Lanuvinos. * Cum 
enini ifti ad auxilium LatinisirentcontraRo* 
manos : & rantum portis egrefla effent figna 
prima, audirent autcm dc Latinis jam vidis^ 
atque ideo conyertiflent retro in urbem figna : 
tamen audierunt k pra?tore fuo > po xaniula \\a 
f -^'*. f.magMmmcrcedeml^mantifeJJefohendam. ^Sexto 
f */*•*''• illa faciunt , quas nos pro utili defenfione colle- 
ginius aliquando : quod parantem oflendere 
nos> illum nos oflPendimuslicite> &c.Septi« 
mo facit , quod fruftra poft tumultuarentur 
Hollandi , quum Britanni hi rioftri pcrvene* 
U cur.$. rint ad caftra Hifpanica. ^ Et fic Clarus , quod 
•^•^•^^^' punictur , quiinventusin itinere trahcndifru» 
'mentum extra territorium , cum certum fit, 
quod y poftquam exiit , non poflunt Oflitialcs 
cum pcrfcqui. Et itaque fervetur> ut dcpre- 
hcnfus initincre, pcrinde puniatur» ac fi cx* 
h B.t/./.9. portaflet* ^ Atquead id Baldus fubtiliter : vi- 
c. de na. dcri & dclidtum confummatum , quia pcr ipfum 
f*"*' non ftetit : etiam quia nec fola tranflatio > fed 
mercimoniorum impofitio punitur > fi conftat > 
quod animo fe transferendi ad loca prohibita 
fecerit : itaque & delidlum formatum ( quale 
^ebctcflcomnequodfit punibile) jam ut^ & 
confummatum^ &c« Cxterum> his> autaliis 
fimilibus non obftantibus , qux vere non ob« 
ftant^ contrarium cflc verius puto : quodHoI- 
landi nequeant cacdere Britannos> in militiam 

pro- 
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proficilcentesHifpanicam. £t moveor firtniP- 
fimo argumeflto, quod ifli Britanni non funt 
aliterhoftesy quam fi fint milites bollis. atque 
non fint miiites hoftis 9 dum adhuc non fint re- 
latiinnumeros. ^ecce lex : jQf/i mndum in nu* i A41. dg 
mewfum^ liCetctiamfeSHJinty ^ publicifexpen^^'''^ffi' 
fis iterfaciunt > nondum mtlitesfunt. ^ Nondum (^^ \iy 
eledus miles eft 9 quitrianonhabuit> utefletr»». 
relatus in numeros y cinftus > ftfgmatizatus. ^ ^^'^' 
Ut in qualibet ele<5lione requiruntur tria fcili- J^afr/. 
cet : eleftio, confirmatio, ingreflus officii.7^r. 
£t nec ante iftum ingreflum fit jus plenum. 
Non eft conftitutio perfonas naturalitejr , nifi 
per tria : generationem y formationem , nati- 
vitatem» Ergo nec fit conftitutio perfonse ci* 
viliter > nifi per tria ( nam civiles actus imitan« 
turnaturam) quxdidafunt. Cum heres fcri* 
bitur^eftgeneratio; cumteftatormoritur> cft 
formatio ; cum aditur hereditas > eft naciviras. 
Sic ante additionem non eft heres. £t fic funt 
alia. qux Jaccbus de Arena difputat apud Cy- 
num in illa vetufta quaeftione > fi Imperator an- 
tecoronationempoflitomnia. £t quanquam in 
Imperatore concludant illi contrarium % faciunt 
hoc per alias rationes > & has nobis firmas relinr 
quunt. In fiivorabilibus (inquiunt) procom* 
pletishabenturcoepta. £thoc favorabile po- 
teftatis imperialis. £tergo (inquam ego) in 
odiofis coeptum non habebitur pro completo. 
& hoc odiofum fit jus hoftilitatis exercendac. 
£t nonhisobftiat>. iquod & dare femilitemfiti /.2.4.8. 
crimen> nec interfit > quod pofitus non fit in nu- » i- «{^- ^» 
meris. ut & Trajanus ad Plinii dubitationem pjy^^^^^ 
refcripfit. Nam idem Imperator oftendit illicfp. 38.39. 
diveriam rationem > quod dies > quo dicit ille 
militari facramento > & probatur > veritatem 

C 4 abeo- 
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ab eademcaullas {\xx exigir. Eciam nota# quod 

hi noftri necdum probacifunc. Etduoficfunc 

argurnenta pro hac noftra parte. £t tertium ad- 

fine^cundo> quodnonfu6ficithabitU5> &po« 

m uf. i tentia $ ubi requiritur a6tus. ^^ Ut fic r^lam 

•^•jf* ^ format ^ & ornat Jafon. Sed procul dubio 

tejtM. requiritur aftus ^ id eft > ut fi t quis a<ftu hoftis t 

ut poflit 9 ficuc hoftis offendi. Scilicet res 

odiofa eft ofFenfio. icaque quod de adfcu illic di- 

cicur> nonaccipiecurdepocencia. Eftquarcum 

Tkur.ii. argumencum de quosftione fimili : "quod re* 

^g!'^ percus in domo animo furandi > non pocefl: furti 

puniri^ fi nondum quid cocperit concre&are* 

hoc enim de furci eft effcncia. £c ica hic efl: ne- 

cefie, uc ifli cceperinc milicare hofli > fihofles 

dicihabenc. Necfacisfic» fi cciam perveniflent 

incerramhoftium. adhuc enimnequeanccasdi 

illicquafihoftes. necalicerqueunc cercecasdi: 

o OiauA. quialicer non func hofies. £ft quincum ar-» 

'•J^^^* gumencum cxeo> quodBaldus^ & alii com- 

refc^ *^ municcr tcnent in terminis forcio?ibus y quod 

^«(A.c.7. bannicus ncc pofiicoffendi poft fencenciam^ a 

^i^^f^* qui fit appellatum, imo & cum appellatum nec 

rx/«r <^ft> feaeftintratcmpusappellanai. P£ftfex- 

S^c.L^Mt\xm^ quodftatuco> quod occidacur^ qui vul* 

^jnl' neravic aliquem morcifere > non poceft accufari> 

kMini & damnari de homicidio is > qui vulneravic 

dimm. aliqucm mortifere , nifi fecuca morce > ecfi 

^^^itt^de ^^^^^^ ^^ > S^^ vulneracus mori habet ex 
yr Q^ illo vulnerc. Atque pars hacc > quse innicitur 
regulis > Sc habet argumcncum iliud primum 
forcifiimum > abfolvecur opcime > fi & con- 
trariis refpondebitur. £rgo non obftant pri- 
ma tria : qux unumfuntin effe(3:u. quoniam 
imo in maceria offcnfionls odiofa non funt 
vcra > qux in illis argumencis di(^a funt. 

^Sic 
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^Sic in Licentiato diftinguitur, &clicitura- ^.?i?*; 
qua opinio^ ut m odiofis non veniat nomme /.^ ^, j^ 
I)o£toris. ^ Sic interficiens clcdum non puni /»r. 
tur quafi interficiens Epifcopum. Et fic alia ' '^"j* '^ 
plura funt. Et fic falfum eft » ^quod aic Jafon , ^//.3.^ 
polfe falvari Angelum, quifcripfit, quod of- ^e fur. 
fendcns fcholarem , juCTummatriculari, puni-^.^f'-i: 
tur, acfiofiendiffet jammatriculatum. falfuraij^^^Jl^ 
quod pofiit Angeius defendi in cafu potentias 
propinquaeadlui. ^ Imo cnim in poenalibus > &^ ^^^^ 
odiofis potentia , propinqua a&ui > non habetur !^; ^*^* 
pro aftu. ut alii tradunt, & Baldus rectifiime« 
Qui & ficaccipit > quodintertiofupra pofitum 
eft argumento. quia in pcenalibus » & odiofis 
(ermones funt ftride intcrpretandi . Idcm ait ge« 
ncraliter > quod dcnominatio nec fit ab eo> 
quod erit 9 fcd ab eo , quod eft. Ifti non funt^ 
etfi erunt milites hoftis. Etiam negatur hic ea 
potcntia propinqua adtui. Non eft hic illud 
coNFESTiM, ut dicam : & dixi jaro de ledo^ 
& iter facicnte expenfis publicis. Non obftat ar- 
gumentum quartum, quodvidcbaturmagis in. 
terminis. Nam neque illud Caftrenfis didum 
reperio " in libris meis. Et nec reperitur fane ^.^*»'?* 
communitcr : ^ut ita de eo Jafon; Paul^ de[J^^^^ 
Cafho itt una leSltiray ^c. ^ Et fcribit quoque > x i^/./.S. 

Sui illud retulit primus 9 Alexander , quod Ca- $• f^- »- 
renfis rem indccifam reliquit , etfi eo inclinet. ]„J;^ ' 
^ Et Jafon ait y quod nec bene firmat. Et addit^ jtiex.L 
Alexander, quod mirabile illud eflet, fi eflet 3-^-^f- 
verum. Et vero defendit ipfe AIexandercon-^*7Jy:/, 
trarium. « Etiam Aretinus fcribit > efle didlum 113.^' 
Caftrenfis valde dubium. & contra difputat ^-^^^ 
fortiter. Etiam Socinus tradit , prscceptores ^ ^;^^. i^. 
fuos (intclligic Alexandrum , & Arecinum ) /. 3. if 
tenere contra Caftrenfem. Ec ipfc fic quoque ^^i- P*iP 

C • 5 difpu- 
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^^^'•^difputat : ctfi cc^itandum rclinquic ''Etiam 
^* Dcciusabiit^Caltrcnfi. CitatSocinus&Bai- 
dum contra Caftrcnfcm. Attamcn ^o ncc 
c Tamri. habco ^ in triplici Baldi lc&ura cafum iftum. 
2^^'*^Qui &tamcncum aliis (utdixi) in tcrminis 
1^64 fortioribus hic agit« Ita^uc fic fit fublata potcn- 
d 'BaL i. tifiimc Caftrcnfis dcfinitio. £t ncc juvct cum^ 
A^deftat. quQ j j^jij Joccnt , dc proximo ablolvcndum 

habcri pro abfoluto. Quoniam rcfpondit Arc* 

tinus vcrc > non idcm cfic tamcn in contrario 

cafu condcmnationis : qui cafus odiofus cft of- 

fcnfionis > ut dixi : cum fit altcr favorabilis 

non oftcndi. Odia reflrirgi > fal^ws amfliariy 

1 1 47. dicitrcgula« ^ Multuminterefty quarasy utrum 

*#>/ij. aliquis obUgaWy an aliquis liberetur j &c. Cui 

rdponfioni non rcfpondct Socinus cum fua 

diftin&ionc > fccutse ofFcnfionis ^ & nondum 

fccutx : quod poft fccutam ofifenfioncm tra« 

dtetur ctiam de favorc ^ id eft dc abfolutione 

ofFcndcntis. Nam cgo dixcrimpro Arctino^ 

quod fit id legibus illuderc ^ fi in potcftatc po- 

natur hominis^ evitarc pcenas , prasoccupan* 

t tAlb.\. do dclinquerc. ^ Sic fcribo alibi > quod & 

*"*?-7'Confummatum fit folvendum matrimonium 

filiorum familias contraftum abiquc confenfu 

parentum. etfi matrimonium favorabiiifiima 

Ks eft. videlicct quia facilc fe munient liberi 

K ^>«- fadto ifthoc confummationis. ^ Materia ab« 

»'<l-49. folutionis cft favorabilis > quum dubitatur^ 

fi admifTum fit dcHAum 9 ncc ne ; At quan- 

do conftat dc admiflb ^ imo condemnatio eft 

favorabilis. quoniam bonum fit publi- 

cum y puniri fontes. £t non hic negctur dc- 

lidtum vcro tempore , quod vetatur utroque 

h^Ky.tcmpore , & vindicatur. ^ Et pcenac fic 

*ji»p.io.fmxt fevorabiles. Etiam ad Socini dida, 

iquas 
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' mise & aliorura funt > dico > neque nobis nunc * ^^"^ *{* 
cuc caTum fecutas offenfionis > fed timoris fc- ^f^/^'* 
cuturx : Etiam tamen cum Bartolo : Unum-priv.^c. 
fuemque^ ad^quem prafens difpmatio fefyfenetit y y-^ ^-^^ 
fo£o 9 ut hanc diflinSHonem nonfaciant manifefiam^ jJJ^' ^^ 
ne forti tribuattit materia occifionis , tSc. quaft. i • emm iv/ 
num. 32. fufpeiStiffima diftindtio & his nomini- ^*'^!'-^ 
bus^ quoddefidereturtacita» quodtribuatcae- jiJ^'*,* 
dium occafionem* £t ad quartum argumentum e«m \nid. 
fic varie, Quintum nec nocet. quia Lanu vini "• ?• ^ 
illi publico confilio proficifcebantur. ^ Et ita- ^Mm^k. 
que hoftes erant ftatim 9 atque fic decretum illud e^mf. 3.^. 
fuitbellum> illud auxilium, Et abfoluta illic ^'»- 3* 
€rantomniaadnomenhoftis> & ad rem. ^^fignifiell 
Britanni privatim proficifcuntun nec funt ho- vit. de ' 
ftes> nifi fadi milites hoftium : ut didum eft. ^«^f- f<- 
Intra tempus conditionis funt ^ f% cum hoftibus ffaMHm 
fuerint, &c pendenteconditioneperindeeftigi-tf»w/f. 
tur > ac fi non fint hoftes. Ut fic de bannito ^'» ^*»^ 
illo , & fententia banni pendente per appcllatio- k ^ 24 
nem > cft opinio communis : & fcribit Socinus> de cagt. 
quia conditionalis eflP efta fententia fit > &pen- 
dens« atque > quod pendet 9 non eft pro eo y quafi 
fit. Sextun) non obftat ex libris bcllicis noftris 
de utili defenfione. quoniam nec eft cafus pra;-- 
fens in illis terminis. Ifti enim Britanni non 
parant offendere> fedproficifcunturadHifpa*' 
num^ fieos excipiaty 6c utatur eorum opera. 
£t ita funt in eodem futuro conditionali. Non 
obftat argumentum ultimum nam cft illud po- 
tiusconfiietudinis> quamjuris. ut ipfc ultimo 
agnofcit Clarus. ^ £c dixit Baldus dcconfuc- 1 BjJ: d. 
tudinein iftisdecrctig, id eft interdidtis , puni- '• 3- ^ ^ 
ri tranfgreflbres in via. Confuetudo autem cx- "** ^** 
tendenda non cft. Etiam habet ille cafus cau- 
fam puram > noftcr ( ut cxpofui ) conditiona- 

iem. 
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lem. Qux fit refponfio notanda contra omnia 

argumcnca > qux fieri adhuc poflent. Nam 

certe necdum utitur Britannis iftis Hifpanus» 

& potefl: eosinnumeros non adfumere. Qup- 

r/^^" ties vifiim 9 ut rcjicerentur " alpajjdte ( utluli 

£;•;;;;;. dicimus) deUabanea} "Ethicaddo,quodtra- 

nem ^ap- diturdc Liccntiato , ut Dodoris nomine non 

taritu^ veniat, quianec fit futurus Doftor inMibili- 

J^^^ter : quoniam&eftexaminandus* &proban- 

n Rmu I. dus adhuc > & poteft reprobari. Concludo» 

€wfis. proculdubiononpoflehoscasdi, proculdubio 

pofie retrahi , forte pofTe & aliter mitius cafh* 

gari. £t hoc poftremum Baldus : quia> &qui 

e Salj.i. incipit , non fit finecrimine. ^Et hoc Salyce» 

iiv. /rf' ^"* quoque, quia & principium fit vetitum > fi 

MM^/ finiseftvetitus. 
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J3t nayi y fab prdfidio dlterius ^ ex* 

curtenie» 

EDidum eft R^is noftri ( Hi(paniac ) , ut 
quae navis habet Britannos plures , quam 
exteros , fi cuiquam amico Regis fit molefta , 
ea cenfeatur piratica. Navicula nunc inftrudla 
Britannis fohs , fed (Jux fub pnaefidio HoUan- 
dicas agebat > navim cepit Hifpanicam. An 
eripicturprsedavelutBritannispiratis, an ngn 
movebitur velut HoUandis confeda ? Neque 
enimeam cepifle Britanhi videntar, fedHol- 
« Decia. landi magis, quipraefidiumeispraebebantcum 
liTidip ^"^ ^^^* magna. « Ut enim qui adftitit de- 
nmvdutl^^o armatus, etfi nihU fccit aliud, auxilium 
gMirrd. praeftitiffe deliCto dicitun ita etiam in prasda 
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ifia videbitur Hollandica navis egifle has par« 
tes. Minimum crgo & pars prxdse eric Hol-' 
landicae : &parsomninomajormuIco> quam 
Britannicx : iicuc & ip{a HoUandica navis 
eft major) & principalis mulco dignior. ^ Eciam b r. j. ^u 
hxc belli iex sequa efle videcur ab omni an-^^*«"^* 
tiquicace> uc parcem acdpiant hi quoquepras-^|;^]|^ 
6x9 qui hoftemconcinuerunc; non autem ce-/J/A^7#. 
nerenc hi cocam > qui eam confecerunc. quo- '* ^i«^* 
niam & ab illis confefta incelligerecur. Per ae- ^;|; ^' 
^uam illam legem andquam & hoc (andc Pon- diff.)m 2. 
tifida lex ) uc & qui non laboranc monachi»^^^^^ 
ied liceris vacanc^ laboribus fhiancur aliorum.^^. 
Atque huic cerco juri communi $ &c HoUandis rs. c#t %1 
non adverfecur Re^is > quod diximus > edidunu 
Nam cafus hic edi&o illo comprehenfus non 
eft. quod loquimr de navi una : ubi agan( 
Bricanni plures. hic vero cafus eft de navibus 
duabus jundis > & de Hollandis per ipfas 
mulco pluribus. ^ Sunt naves veluci corpus f '7^-* 
unqm : vdud daflSseftunum corpus. ^Sunc^"^^^^ 
unum corpus & qui abfunc Clerici in nego- i.fr.t.iii* 
tiis necefTariis , & qui refidenc : imo etiam^«^*"Hir» 
illi juris incerprecacione : refidences videacur. 
£t icaque £ivet EdiAum HoUandis magis» 

Juam Hifpanis. quoniaminiftocorporeerant 
loUandi plures > quam Bricanni. Addent 
(quod cerciflimum eft) HoUandi^ Edi&um 
Itegis voluifle occurrere fraudi : quas dicere* 
tur fieri $ quum HoUandi paucuU pro colore 
adKiimerenmr ^ AngU revera domini eflent 
expedicionis : casterum hic fit navis ipfa Hol-» 
landica pracfes. Superaddent > edidbum ex« 
tendi huc non oporcere : quo nec verba edi* 
€ti pertingunt y nec ad(pirat ejufdem ratio. 
Hasc ego mihi objidebam > cum veniflem in 

defen-* 
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defenfionem Hifpanoram. Eft hasc mihi im- 

tio femper y ut cogitem diligenter> quid did 

po(I)C concra parces > qux mihi defendendx pro- 

ponuntun His auccm nihil me morantibus» 

contendebam ^ & piraticam efle navim Britan* 

nicam , &inullam partem prasdx venire Hol« 

landicam oportere $ fed omnia deberi Hi(pa« 

• fuffs 9 nis refticui. ^ Et fundamenco illi innitebar 9 a- 

«• 1. tf. lias fundato folidiflime > quod res nec quasfitas 

Hollandis edent > quas nec intra ipfbrum prasfi- 

dia perdudas eHent : & hac per territorium 

Regis noftri dudas fierent ftatim liberaedomi- 

nis prioribus • Sed & verba edifti efte in iftum 

cafum 9 dixi : qux fiidunt navim piraticam^ 

ubi plures Britanni fint : &in hac naviomnes 

Bricanni funr« Etiam ratio edi&i teneat cafum 

iftum : qux eft ratio occurrendi fraudibus : 

& hic fraus fit nequiffima # ubi idem vetitum y 

t /.18.11H aliter fit. ^ Fraus fit in modo^ fit multis modis. 

ti^Fmif. ^ ^^ occurrendura cft omnibus : ut fic privata 

/. f. c €9. fimul 9 & publica pofcit utilltas. ^ Cavenda 

Antk.cA. femper omnia eluforia » id eft > fruftrationes 

cwfjir* ^* indireftaB ; illuforia 9 id eft deceptiones colo- 

CfiTfi^. ratx. ^Etnefitquidiftorum» etiam fit exten- 

'•"/• ^* fio^ inque poenalibus , perque uxiproprium» &c. 

fe!vi Tancum abeft , ut fiftiones fint nobis accer- 

^nch. fendxadiftajuvanda : Ut fidio illa eftmani- 

c0ff/ II* feftanavium duarum , tanquam unius. Ratio 

mi^'^U' Edidli 3j mens Regis eft ^ impedirc piraticam 

fcrift. Britannis. Ergo fit illa ratio , illa mens fan Aif« 

i /^As^^^fima adjdvanda per omnem interpretationem. 

m.%u d0 ^qug fj piratica navis cft Britannica » quac 

praraam confecit, quodnam erit jus Hollandi- 

cas prxfidiarias in ea prasda ? Britannicae nihil 

debetur exconfeda prasda. Holiandicas pars 

Idebccur cjus > quod habet Britannica : Ergo 

Hol- 
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HoUandicas nihil debetun venit enim ifta in 
partem totius adquifiti per Britannos. Ethoc 
totum eft plane nihil. Non pofTunt Britanni 
dare aliis > quod non habent» Et Rex aufert 
Britannis raptoribus omnia ; Hollandis igitur 
nUiildebeturex injuflaprasdaaliorum. Etper 
hosc refponfum plene & contrariis aigumentis 
cft. 



C A P U T XL 

De peeuftia aeeeptakfir^tis ^ ^dt 

tofumfado. 

HOftis quidam Hifpanorum in piratica Bri« 
tannorum navicumefiet» iive dux> five 
miles> accepitkpiratis pecunias^ an res alias. 
Quxriturf uhacc» velres» velpecuniscrcpeti^ / ^^^ 
ab illo per eos poflSnt » qui fpoliati f unt. Sane de /«r« 
firesaccepit» quxezftent^ & videtur ifte te-^^M- 



neri ad reftitutionem earum. • Et fic eft lex , ^*;^ '^* 
& Dodores adeam : quietiamin id damnant^r4[/L 29. 
emptorem > eumque bonse fidei , & nec rece- d ^^^- %• 



. pto pretio i Lex tanto magis damnatura focium {H^'^* 
plraticae. ^Quod fi illeidemi-qui tc& adquifi-^ LsoM 
vit bona fide^ confumpfit eafdem fide bona,i«ff.m'f. 
adhuc tenetur # quatenus faftus eft locupletior : *»*'• ^. 
quiddicemus nos in piratarum focio ? *InteIli-J|!][;^^f2J' 
gitur autem quis fa&us locupletior vel folutoi.c!^^. ' 
«realieno. «Etprobare habet^ quidicit> fe^^^*^'« 
confumpfifle. quamquam & is dicatur locu-^/' ^^ 
pletior > qui per dolum amifit. Cacterum non RmL %. 
efthicbonaejusfides> quifciebat> fe ^piratis^'^*^^';'; 
accipere. Quod autem dixi in rebus » idem & ftJCL 
in pecuniis* fuerit > fi exdem exftarejit« nihilfrf^ML* 

cnim*^ 
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enlm k cseteris rebus hic pecunitt difierunti 
•jj^*^**utegrcgie declarat Menochius in refi^onfis. 
91.^0. 61. £c iaem Dodor^ quod fi oleum^ triticum> 
41* 73* pecunix> aliseresj ufu conTumptibilest & u- 
lu confumptae fint k foeneratore) pro ufiiris ex« 
tortx> fit quidem translatum earum dominium: 
attamen cum fccnerator non fic /bivendo# a« 
dHo fit infubfidiumproreftitutioneufurarum. 
Ut idem fit in furtis y & furibus. quia ufura 
aequiparemr furto. ut apud cundem cft. £t 
de eo adhuc dico unum > quod & hic valeac 
valde. Lex ( inquit ille ) prohibet 9 quantum 
poteft > fraudem fibi fieri. Scd fi admitteretur 
crediti fceneratitii tranfiatio in alium> fierec 
fraus legi. nam facile efTet fccneratori^ rece- 

Etam apocham ^ debitore confHtuente i fe de^ 
ere centum pro ufuris^ transferre inalium: 
atque itaufurasperindircAum exigere. Idem 
nos prorfus « quod facile efiet piratis transferre 
inalium» quem&fecum habeant) captas res 
perpiraticam. ut hunc habebant piratae ooftri 
fecum. Sic & fingi polTet ^ datum huic k pi-^ 
f/.i.r.4.ratis9 quodipfiretinerenonpotuifient. ^Nam 
•tflifi. ut iidem deaiflc viderentur turpiter j non ta-? 
$J. men ifte accepifle turpitervideretur: quipras- 
dariipfepotueric^ holtis fpoliatorum. Atquo- 
que in hunc illud moveo, ouod &ipfefithic 
pirataper EdidumRegisnoltri : in quo judi^ 
catur navis piratica» qux plures habeat An*- 
gIos> quamextemos. £tea hasc eft» de qua 
agitur. Qu(xi fi navis piratica : £rgo omnes > 
l^^«w ^^^^ navantes operam ^ piratae , & ifte igitur 
demun. pirata. E Sdlicet > quod de navi dicimr y id 
J19. d$ •ff. de nautis eft accipiendum. ^ Navis ex fe nul- 
^ i)^ la unquam cuiquam nocuit : ut dicebat Au- 
Uk.^ii guftus. Nec de folis Anglis accipi habetedi- 

*dam 
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dum Regis : de quibus cautum abunde erac 
& ante edidum. Neque negari valecdepote* 
ftate hic Regis in hunc fuorum Britannorum 
Ibcium y canquam tion fubdicum Regis. nam 
fatiseft ei obligandO) quod dederic fe focium 
fubditis > aut capicaneum. Uc enim non poflec 
haec ifte Hifpanis facere in territorio Regis no« 
ftri, itanecpoflfit cum honlinibus Regis noftri. ^^!;^^ 
^Uceft argumentum^quo utuntur DoaoresfaB-'^7/.aAr 
pe y de loco ad perfbnam) & concra^Sc Baldus in go. uf. K 
cerminis de loco fubdicoj & deperfonis fubdicis. **• ^- ^* 
^Reus fic parricidii^qui opem parricidio prasftat: ^^ ^^ 
pacis rupcae^ qui prasftac opem rumpenci pacem: m/. a>#r. 
majeftatis j qui fubditum illic juvaC Igicur & i- ^- 4- ^ 
pfe, qui per le non fit piraca , fic per focios:& ce- ^JnJ/frl 
neacur falcem civilicer ad id reddendum, quod ^ DecU %. 
piracis accepit. ^ Vide(inquit Sotusjquantum (ic '•*{•*• 
periculi 9 cum ufuariis ( idem dicamus 8ccum ^^^, |f[ 
furibus}contrabere: utfamulique teneantur re- k Det.c. 
fticuere accepca ab illis falaria. Etiam aicSotus > »• ^ •JT- 
ex eO) quod non Cransferacur dominium furatse j ^'^^^. ^^ 
pecuniasinfurem^fequijUCjquicunquefuripa-jii. \. u 
nem vendcrec,cenerecur refticuere precium ve- ^ 4- 
ro domino. Ecprecium in hisquoquefuccedic"^^^. 
loco rei ^ & res loco pretii. ^ ut de ufuariis300.11.19* 
poft alios Cradic idem Menochius. £c noso^*^-^ 
cum eodem^ & cum aliisidemdicimusdefu- l^J^^^ 
ribusmulcomagis, &defurcivis. Atque nocon//. i^. 
definicionem hanc in individuo. " Nam fcio a- »<?• X'/^- 
liasdiftingui alicer y an preciuntloco rei fucce- ^^cl^ 
dac. ^ Succedic loco reinonexiftencis» &finerf.^f. 
caufa datac. quod hic fadum dicimus. P Non o ^»'- 
didmusnummum,reda<9:um expretioreifur-^jJJ' ^^^ 
civac » efle furcivum j fed fic fuccedere in rei p i/^l.jC 
locum dxcimus. Defendi aucem hic vir ne- difvri. 
quear>cam quam nefcius condicionis piracarum. 

I> Quo- 
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Qupnutn verifimile id non fit in homine hic 
^J^'^ycrim(Btno. ^Ecineot quikfure emit^ re- 
dgfur. (ponfum eft > hominesdebererapientercontra- 
f &/fr.^.here: ut fciant> cumquibuscontrahant>&eo- 
,^2jf^;rumconditionem» 'Furtitenetur, quifcitrem 
e.devl furatam» &eam accipit> emiti vincitinludo. 
fH. uf. UQc in dubio prxfumitur fcivifle > ex quo debet 
hfUfind.^^^ certus de condicione ejus > ^ quo accipit. 
tjfmeb. c.^ Quicumaliocontrahit> &rei> de qua con* 
•4-'^^f«»'*trahic. Etiamidem^ etfinefciit» quiafcirede- 
ifl^^f^ buit. Ethxcficeciamobcinencinforenfe. Por- 
7jr.Afi'i.4.ro autem manec illud femper concra hoflrem 
^«1^82. hunc Hifpanorum . quod ecfi ipfe de Hifpanis 
^^.^/^•^'cepifrec a piracis noftris, camen non fua fecif* 
4v/m. A!e. fec capca ance > quam deduxiflet intra praefidia 
3. frdjm. fuz : ^ hic fieri libera> hic efle libera > quac cepif- 
w/.4af*^^^> in cerricorio amici Regis> adfirmamus. 

c D^m.j.cm/T 124. C&ntd.fidim§.f§. imsmpt.nmm. 8t« 

C A P U T XIL 

Dereperpiratas captdy moxperamieos 

empta in ttrra hofUum. 

Vldecur definica hasc quacftio aperce per Le« 
-^ gem > ecce : ^Latrones tibi JerTnim erifut^ 

fl^iim^ ^^^^' fofi^ ^ ^t9\m ad Germanof fn^emrat. in- 
de$ in beUoViUH Germanis ^ ferl^uel^enierat. Ne- 
^am I pojjfe ufucapi eum ab emptore > Labeo > Ofi* 
liui y Trebatius ; quia Verum effei , eum fubreptum 
elfe. nec quoi hofiium fuiffet > atn pofiUminio re* 
diffetp ei rei impedimentoeffe. Inquiclex> Latro^ 

h jflh,7,^^' ^^ ^""^ noftri piracae. Inquic > fer^um. 
de ib. he. Idem nos de rebus aliis. ^ quia lervi func xqs. 
9» Inquic > Germanos : ^ id eft hoftes. uc 6c lex 
JjJ;****cxplicat mox> & gloflacor. Et igitur Barba- 

rici 
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rici in cafu hoc noftro hoftes Hifpanis eodem 
plane func moda Inquit , in btUo VtBis Ger^ 
manif. £c Barbarici fane non vi&i : nec de eis 
vidis res Hifpanorum recuperacs ^ at nummis 
redemptas in eorum terra de piratis ^ partim 
(utajunt) de ipfis Barbaricis> quibus piracx 
vendiderant, auc vcndcndas tradiderint. Vo- 
rum eft utrobiqueemptio, & in cafu noftrOf 
& in cafu recicatae legis. Inquit lex , "^cnierat : 
per vidtoriam retradtus : in cafu autem tioflro y 
per commercium > quod efl; noftris Anglis mer- 
catoribus in Barbaria. Inquit^m^^m, ^offtufiH 
capi cum ^b tmftore- £t minus igitur faftus 
empcoris fit. QtM \trum tjjit , tum fubrtpium 
tfft. ^ Et quodfubrtptum trit > tjtis rti attrna au- \l'^^^*^^ 
toritdi tjlo : etiam & adverfus bonae fidei poflTef- ^^, ^^,^ 
forem. Hacc notanda ratio ; qux planifl[ime/i^.c^tf^. 
concludit & in cafu noftro. Ntc , qaod hoflhm ^ ('-?• 
fu'4fet 9 aut pofilimimo rtdijftt 9 ti rti imptdimtnto 
efft. ^ Nam hoftium fuiflfet de fafto : & non ti^s^c. /«. 
eflfent ii efFcAi domini. uc ica difputat ad iftam /.1.11.112. 
legem Socinus nepos. Ego > quod domini '' Jf '^* 
hoftesobcexerincj non abfterferint vitium fur* 
tivitatis. ^Sicut agcr rcdit domino priori >f /•7«$ 
cui fueratoccupatusd fluvio : &cuiitaqueeflre^^^^ 
defierat , licet non ftridta ratione. Redifle au- u. dm: 
tem poftliminio nec fatis fit^ utufucapipoflSc. 

3uoniam non rediic propcerea in poceftacem 
omini > & fi nunc vindicari pofllic : adcoque 
nec dum abfterfum eft vicium furcivicacis. ^ £c g /«»/?• i^ 
poflTefllionem dominus ^ & fciens > nadtus {xiY^^r 
oporcet. Sic definitio aperta illic > quod mer- ^i ^. * 
cesiftas non fint adquificas mercacoribus> quic«nr.x. 
vel de Barbaricis ipfis rcdemiflTent. Nam eciam ^*"/* *'*• 
conftaty adhibitosideofuiflTeBarbaricos, quia 
iiec liceat in regno illo mercari > nifi incer- 

D % vencu 
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ventu pubHcae> nefcio cujus perfonx fifcalis. £c 

icaque folemnitati implenas perfona hxc (it ; 

h ^^''-^•rubftancia contradhis cum piratis fuit. ^ Ec 

f^^*^^ hic tamen obijcic fenobis Ayala : oui in fervo 

'admictit dcfinitionem propcer poitliminium : 

non in aliis rebuS) qux carent poitliminio. Cx- 

terum generalisnocandaratiolegisj concludens 

i I. i. d$ inrebusomnibuS) quasfint fubrepcas. ^ Item 

€0ft.jtik. &inaliisrebuspoftliminiumeft) quxfinefla- 

\i!^^*ii gicio admitcuntur. Et quod ille addit > certum 

//i.iv.W.e(re> hancrcmfaAamhoftiumf itaque domi- 

t%, d€ nio ejus excidifle dominum : negat (ut dixi) 

^^ W/T' Socinushoc certum. Sed fit fanc certum. an 

/^V &fequitur> non redircrem in cauflTam priiH« 

kLi^.d€mm} Atquihscnuncagiturqua^o, ^5iir- 

^^f^' foftatum ah infula hofles cepetum . ftdzmftm if^ 

qwbus cafibus fedii y in eam caujfam \eniet > m fua 

futufus efTet ^ fi caftus fion fuijfet. Lex ait 9 

quam gloITator in quasftione noftra fic notat : 

ne quis forte rejiciat mihi uUam diverfitarem. 

Tertio fcribit Ayala> legem Atiniam cuhnct^ 

vibusefle, non cura hoftibus. Etidnihileftad 

rem noftram prasfentem , quae non cum hofti- 

bus vertitur , fed cum amicis & fooderatis ^ qui 

rem Hifpanoru m de hoftibus redemerunt. A t«- 

que fentic ipfe Ayala vanitatem hujus fuse dif^ 

putationis. £t fcribit verecunde igitur y tit 

luoquifquehic utatur judicio. Tantum putat 

arquiflimum ccrte » no aliter cuni his agatur 

potieflroribus > quam fi ipfe furt vel furis he- 

redes folvendo non funt. Sed hsec alia quas* 

ftio eft. Ubi tamen & definitio fit pro Hi- 

fpanis in fumma piratarum mendicitate. £t 

fic igiifur rede concludimus ^ res non efiTe mer- 

catoribus quasfitas> efle Hifpanis dominis re- 

flitucndas. Sequitur videre > an pretium re- 

cuperare 
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cUperarcab Hifpanis habeant mcrcatores. ^ Et 1 1 «/^* 
de hoiAine libero redcmpto ab hoftibusr quid **| f )'* 
juris fic y certam habemus legem non unam« cm pofti. 
"icem & de fcrvo alieno redempco. atqucr^-M-5^ 
adeo jus habemus de re omni aliadehoftibus^^f)[ J^j^ 
redempta > quod & reddendum pretium fit c4ft. soc 
redempcori. Ac redemptio hic fafta de piratis ;•• '• j- *'• 
cft* Quod & ipfi piratx teftantur , & indc-*^f;. 
letas priorum dominorum marcfax merciumm m^ 
conteftanmr. " Creditur his teftibus ^ dum $• r* ^ 
ctviliter agitur : omnino, cum non ^gitur^^^^'^-^. 
contra focios criminis. Marchas autem de- cfn/. i j8. 
leri (blitas priorum dominorum per pofterio- o Fotur. 
res 9^uis neicit ? ^ Marchx ift« indeletae oftcn- ^;^ ^^; 
dimt> necaliosfuifledominos, quam qui fue- yy. ^2. 
runt ' Eigo & hic fuccedat lcgis dcfinitio p 'a^^e 
aperta demcrdbus, quac etiamnum protcftan- {"^^*^^ 
tur cum fuis notis, quorum fintf rcftituendas 34^/. ^ 
fine pretio > etiam a poflcflbre bonas fidci ^^« ^- 
' Qui emit rem mcam ^ fure, non gcrit nc-^^^^J* 
godum meum utiiiter. £go enim potuiffcm 19. c.di 
rcm mcam vindicare fine pretio. ut fic Me- t^of»r. 
nochtus alfcubi. r £c idem alibi male j em* r Utmeb. 
ptorem bonx conditionis> &fiimaBrecupera-^P'^/"*"* 
fc pretium. Nam bona fides liberec illum k*^'*' ^^' 
prasfumptionecriminisj non k damno : fibo- 
sx fidci pofreflbr fine pretio rcddir. Qsi^^€MpifiJll 
Nc^de rcdimente a fure hic fit cafus > fcd k pira- n^eh. df' 
tisexterx gcntis ; ^ quocafu le^es & Dodorei ^9- ^. x6. 
volunt , prctium rcddi, Re(pondebo f fi id ^^^^ail 
obgicietur) quod Anglus pirata non extcrxnuifeslit. 
c;encis Hi^ano eft. " St ezterae gentcs funt y ^-19 ^ »>. 
inter qnas & Romanum populum erac jus*^^^'* 
poftltminii 9 hoftes func. incer autcm Hi/pa- Ai/^jnL 
nos 9 & Anglos» noa fic nunc poftliroinium : «^^^ 
cum & illi apud nos & liberutcm fuam AT^^' 

D 3 8cdo-^ "^* 
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& dominium rerum foarum y xque > atque 

apud fc , recineanc : & eadcm noois apud eos 

concinganr. Excerac genccs finc , cum quibus 

o '•5-'*amiciciamnullam habemus ; &incer quasigi- 

^ii^ije^^xTj &nosficpoflliminium. "ucaliatradiclex^ 

jtt.he. la. & ego alibi expofui. 

C A P U T XIII. 

Vendita contrd legesin BrA/ilio^feti in 

jfngRa ferfijcum Hifpania. 

UacabHx(panisvendebancurHo]landis in 
JBtzCiliOy eaquacficaconcendimus Hifpano 
R^gi- quoniam commiflaquasruncurfifcO) & 
« ^^«w- haec func commifla. «Commifla adquiruntur 
«jr-»- i»« fifco , ftacim , ipfo jure. »> E$ ttahit fotnm hac 
Rvf^.i$ executiimem fe^um* ut hic unu$ efi ex cafihuefpe^ 
jNiS/if^. ciaUbus , in quibtts mn efi ofu$ muufattone : ^ia 
CMvia. ^^P^^atur fctmt occafione tei & eadem tem re- 
h CniiJjpiciat. ali£ pcen^feffiiariietimponunturferlfiam 
^'t$mmif aSliemf y i^ accufatiomf , ^fementia , C? exe- 
c3sr. i^^tone. utfimcverba Raphaelis Comenfis ve- 
4^.dejn. ra. ^ £c ut fic BartoluS) Alexander > quod 9 
fij^i cum delinquitar circa rem y iniubitantet appli* 
^^J'^ caturfifcodominium abfque fententia. «^Ubi 
d idfJ. lexfiicit executionem 9 ibi noii requiritur alia 
30. fi ifexecutiot vel fadum hominis. ^Statimfi^fco 
e%l[ir. dominium adquiri > & ftatim dominum defi- 
/fpM^/ii:. nereefleeum>quicontralegemfecerit : eciam 
^- 3* . Duarenus hic tradit. £t omnium utique fen- 
l/ift!^ tentia eft. ^ Adeo dcfinunt bona h«c efle 
fuhiua. domini pri^ris > ut idem eadem emere ( ne* 
^/jc/.j.tno emit fua) nunc ifta pofiSt 8 Adeo funt 
*• ^S ^ adqui- 

(I ^ i p€n.'Bsf. l. 7. «• 6 Cdcjtt.j^, Ang* d. L tmmiJfM. Sdijc. d. i. x 
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«dquifita fifco^ ut is hic agac rei vindicatione. 
Quidni autcm, fi cft dominus? ^ Eo ipfo , JJ^J^; 
quod eft quis nadus rei dominium , /emper fic i . t^nfV. 
agit , ut tttuli de rei vindicatione docent , & rnnmAjs^ 
€X iUis titulis Dodores tradunt. Quidni au- 
tem fi(cus dominus , fi amificdominiumprior 
dominus ? * nam dominium in aere ftare ' *^*^^ 
Qon valet. ^ Adeo verum utrumque eft , & JIISi.^^/ 
quod defierint bona illius efle^&quod eademk nai. 
adquifica fifco fint, ut ad pretium eorundem fi- f^\^' 
fco tcneatur ille, fi nondum fifcotraditapoft ^^ ^* 
perdat per cuIpam.Et certa haec ica funt. lAtque i odd. d» 
commifla bona dicimus , de quibus agitur , cer- ^'fi* 9-^^ 
tiflime , fi eorum fada non eft profeffio. Sed et- ""** *' ' 
fiquid venditum eft contrapraefcriptalegum: 
ut Duarenus , & alii declarant. Et bic vcndi- 
tum eft HoIIandis boftibus , aliifque alienige- 
nis contrl leges regni Portugallias , vecantes 
cum oon Portugallenfibus illic commercium. 
^Cum hoftibus jure etiam communivecitumsn /.x.c. 
commercium eft. j us commune boc eft. Ne ob* ?»« ^*» 
jiciatur nobis quasftio de non fifeandoextra ter- Y'"^^* 
ritorium, fi fieret confifcatioex ftatuto, vel le* ^Xmir. * 

fe(peciali. NihiT eaquaeftio juvat HoUandos. i i-M 
Jihil juvat reliquOs : quoniam confifcatio fem- Jj^^ ^ 
perfitex jure communi, etfi propter fpecialis,v. \nfi. 
\egiS prohibitionem commercii. nam caufla Ct/fr. i. 
immediata confifcandi eft jus commune , quod 'W^ 44' 
confifcat vendicum contra leges. Cascerum ne- 

2ue hic in Anglia petitur horum bonorum con* 
fcatioomnium : fed bictradi , quas confifcata 
jure ipfo dudum funt in Brafiiio. Bona » ill ic ad- 
qutfitaRegiHifpano,hic Regi Hifpano tradi 
ut fua , hic inventa pecuntur. Nonhic accufa- 
tione opus, ut diAum eft. non hic opus fenten- 
tia , nifi force fuper amiffionis declaracione , non 

D4 hic 
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hic opus executione^ nifi ad realem ef&dum 

obcinendum. Illa qu^ftio de non confifcando 

extra cerrirorium » non fpedat ad confifcaca ipfo 

jure ; quse confifcaca tunt, non funt confifcanda. 

Non illiclocum habetea quaeftio> ubi delinqui«> 

tur circa rera. Et ergo nec eft illa quaeftioad 

Q uasflionem noftram. Quid fi non (ic hic confi- 

B ^/- /. (catio , fcd altera poena ? "Obligatioeft, cujus 

pljlmils. cxccutio ubique petitur. Et tamcn fi quoque a- 

n. x8o.* eeretur dc confifcandis 9 quia non de immobili- 

bus(in quibus vertitur illaquasftio)agitur in pr^ • 

fencia> at de mobilibus; ea etia nunc ad nos nihil 

pertinerer. Mobiliafemper confifcantur eriam 

034/./.4. extra territorium. ^ Nota, quod Imperaiof ionfifcat 

CM cfm. bjnamobiliaextratmitofiumfuumyqaodtenemenii, 

Ei eft tatio , quia mobUia concetnunt pirfonam. Src 

t^^^^' Baldus ^ & alii, quiBaldum fequunturi quod 

^l!u\^^^^^^^^^^^^^^^^^^^^^^^^^ : &ideoappli- 
' ' ^ canturdominioJudicisconfifcantis>etiam(ifmc 

extra illius territorium. £t iidem addunt hic mi- 
hiSalycctum, Alexandrum^Socinum, Cottam; 
& adfirniantf efle fic adprobatam magis fencen- 
^ Nmu. tiam. ^Ego autem fup^raddo iftis Romanum 
Mdjt:ex. 6cBrunum^ citacos Nattag ad Alexandri con- 
rTmi^ll ^*'^^- 'Infuperaddo Ruinum , Cephalum, An- 
M/43. * chamnum Regienfem > Fridericum Scotum, 
n. '^XefK & huncquidem explicantem latius > & diftin- 

5?/?i.i[fl! 8"^^^^"^ 5 quemadmodummobilianon finc in 
z. jincb\\oQo circumfcriptivei fed tantum efFeftive ad 
a.^.2y. exadionem. Uc fic hxc non folum (quod 
J|^^j;',J'fcribitCaravitta) probatior» fed etiam pro cer- 
t ^//x.i.tocommunisopinio. ^Quicquid ille idfemBal- 
€mf 16. dus iii iibris feudorum contrariam ponac fencen* 

u (T/^.V^^^'"' ^ ^^ ^" ^^*^ concraria videatur idcm pofi- 
fi. ^. 78. tus Alexander 9 & in notisad Alexandrum Mo- 
HMm. zj. linasus. " Clarus autem f quod ia pradtica 

num- 
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numquam videric, obTervari opinionem prio« 
rem« £c hoc Clari nihil cft^qui nec dicic^ vidifTe» 
obfervan opinionem pofteriorem. * Acqui P^r * J/]j^ 
iblum non ufum j pure negativum > non impli* l^, Jtfii 
cicum ad:ui concrario legi, lex non toUitur. ^ £c**«- J^^. 
iam nec quidquam concluderet^ fiilluddixiflet^^-^'^^^* 
Clarus extra regiones illinotas, & extra iliiufy 3«r/i« 
tempora. ^Miror^Burfatumadhaecnonadver fomm.ofL 
tiSc t at unius his verbis Clari innixum « opi- ^^^" 
nionem contrariam communem ( if^fe & com- o* . ^ 
munem^ deque adhuc aliis dicic) infuper habere» t Hmr/t 
ac fpemere. Uc fbrcc verum fic, quod objicit^*"^* 
«quidam alius ei doAiffimus j folere eum nullo^er^ «^ 
deledu autoricaces congerere. Alexander vero^*"/^ ijS* 
nec firmicer manec cum pofteriori Baldi fencen - 
tia^ ubie^cicacfemel. t>cumpriorem ponai^. *^'**» 
firmiterpluries. DeMoIinGSOj quiadaliafuafe^//^!^ 
referc operat dixerim nunc nihil^ quia operacm/: i^u 
iUa non babeo. £t quicquid tamen Cradac unus $ 
quid illud moveric concra communem cam mul« 
torum ? & ipfe Baldus quomodo coUigic^ mobi- 
lia cenferi cle terricorio ^ quoniam in fua lege 
feudali h«c popufo cerricorii confifcancur ? "^po- \y^^\- 
pulo diripienaa ^ ( ut exponunc alii ) dancur^^^^/^^ 
lexloquiturdcdeeoiUic confifcantCf tncujusMiM^/ 
<tiam func territorio bona illa mobUia pubHcatai 
& qui Judex eflconfifcatas perfonx . Et fic meri- 
to Ula fint ejus territorii ^ quemadmodum efl: 
& perfona ^ quam concernunt mobUia. ut di- 
dbjm eil cum priore Baldi fententia. £t fic 
Baldus re&e ad legem iUam. £t ficiUum in- 
telligemus fecundum le^em > ad quam dicit ; 
&quamal]egat. quod fieriindubiodebetfem« 
per« £t ficintelHgemus alios^ Baldum hic fe* 
cutos » fecundum aucoritacem Baldi > quam 
aUeganc. quod itidem fieri debec femper. 

D 5 ^£tiamii 



d vtMi o iLoamb veroa aiiter dicere vi 

^e^betu. ^^^ > ^^^ ^'^^ intcUigcnms, 
t^nf »8j.trarii. * Ut & hoc fit vulgo 
infi. i' fonum omnem. ^£tiam« qu 
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a Yii9 a Etiamfi verba aliter dicere videantun Sic Bal«» 

nc fint fibi con- 
contra verborum 
h^. C fonumomnem. ^fittam» quodtraditurinma- 
/^^^^''r^J^ceria feuddi» alio non prcNducitur ; ubi prac- 
iaL $! fertim fit ( ut hic eft ) definitio diverfa. Et fic 
feudum. igicur hoc ftat argumentum > & cum agitur de 
V^fi'. V confifcando ; & cum nec cflet detidtum circa 
rem« Quidhasccontra? Anhicnonapparcre^ 
quod Rex hxccpnfifcarit Hi(panu8 ? Non hasc 
efle bona fubditorum : de quibus foripta cft 
Baldi fententia prior? At lex confifcavit Hi- 
fpana : quas idem cum Rege cft. At Lega- 
tus petit confifcationem : qui Regis perfo* 
nam hic gerit. At etiam conftat) bona haec 
empta in terra Hifpana de fubditis Hifpanis- 
g Ceph* ^ltaque fundata intenrio fit Legati » qui ait» 
**Y;^' 7 g boaa efle territorii > ubifuntfita: ^&noftrum 
4f#^i9fi/efle» quodnafcitur ex noftro» folo^ animali: 
rerjom.i.tiec fcminis uUa confideratione habita. > At« 
^- 5^ ?*^'* que dominium ncc eft tranflawm in empto- 
l^j.^f * res 9 lege vctante commercium. ut omnium 
mfnr. hxc fententia dicitur. ^ Poflet hic ipfe ven* 
fi ^^%'%.' ^^^^^ vindicare. Et emptor hic amittit pre- 
^if!;.cii-tium« ut non uno in loco vetuftus interpres» 
fo. i. 2. c Andreas de Barulo > cxplicavit in libris Codi- 
rjL !2?V cis. Num facit pro HoIIandis hoftibus , quod 
ii/r/if.^bonojure &rapiantde Hifpanis» & raptaac* 
iiMafT. quirant fibi ? Nos vero > non acquififle ta- 
TJupTiei^^^ ante raptorum pcrdudionem intra prae- 
^decJ!r. I. fidia. ut apertas funt leges , coitfcnticntcs in* 
•i/f.i</ir.terpretcs9 reshic» ubiagitur, judicatas. £t 
u.fr. ex judiciis illis contra Hollandos manat & areu- 
mcntum gencrale , hicaptiffimum : quodfiin 
AngliafcpvanturHifpaniS) quas ferme adqui* 
fita funt HoUandis : & hasc» de quibusmodo 

con- 
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contendicur^runt Hifpanorum 9 confifcata Re- 
gi , Holiandis autem nondum quaslita : Certe 
hxcHifpanofervabuntur hicin Anglia. ^O** Camd. 
mnia confifcata > & commifla ob profeffionem ^/J^jf 
non fadtam , certe fadam falfo , quas eadem /. 2. * ' 
nullieft. Oftendatun Comprobetun Often- 
datur & de indulco commercio : dequoja<2a- 
tur. Nec pccecur quicquam 9 nifi victigal. Ac 
pecunturjure omnia. Hicjurepecuncur. "^ Sen- « f«/^ '• 
cenciam y alibi didtam , exfequi cenecur alius^^'V 
judex : uc omnes noftri docenr. Qupd fi fen-/«jii#iyj 
cenciam hominis; proculdubio magis fencen- ^^^ »• 
tiam legis in cafu noftro. " Ubique agic quili- *^}^y. ^ 
bec ex adione (ibi compecence. uc nec fic opus %.nwm. 3'. 
licerisjudicancis, fiadioneexlegeagicur. *£c^''«^- 
hsecficfunc quoque indiftindtis principacibus.^^^j'^*^ 
Nam lex > quas \ nacurali racione deducicur 9 & 10. 3«/./! 
docec, jusunicuiquereddendum > eciamindi-4- ".»"•. ^* 
verfis principatibustenec* & ubique locorum^^"^^ 
vigec. Tenecur quilibec princeps » feu judex 
jus unicuique petenci reddere : cum hoc fic mu* 
nus jufticias \ lege nacurali , quac ubiquc vim 
habec> manifefte proccdens. £cnemoinficia« 
bicury quinpecunias debicor> cuminfugaeft» 
poffic ubique conveniri. Qugc omnia & de aliis 
Covarruvias. ^ Cui cu addes Ancharanum 9 qui p Anti. 
refpondic , quod fi Vagabundus poteft ubique *••/• '^** 
conveniri^mulco magis poceft (ufpedtus de fuga: 
cum haec (utpacet ad fenfum ) magis fonec in 
deU(^um> quamvagacio. ^£cdidtumhocAn-q ^^^- 
charani fequitur Romanus , Alexander % Ja/bni f^^^^yf" 
6c alii communicer. quicquid allacraric > blaf- sdd^^iaf. 
phcmaricquc Arecinus : & cum ifto fic force^^i^w^fl^* 
unus , acque alter. ^ Unum tamen > quod Jafon r uf. d.l. 
notacdealiis forceobjiciccur, quod non licec fo- *•*'••. '7- 
rearem convenirc tranfeunKm cum remea,:^/^ 

nec 
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nec iftam capi faccre. £c itaque in quaeftione 

nofb-a ncc liceat Hifpano hacc lua hic capi face- 

re > auc Hollandos , aliofvehic convenire cranf- 

eunces cum re illius. Caecerum refponfio eft 

facitis^ neduna. Ec^ quodveranonlicilladefi- 

nicio. £c> quodprocedic^ quando alibi poceft 

ifte fugtti vus rede con veniri. £c9 non procedic> 

C^neb. fi Judexfugicivipccac. fEcquodfcmpcrpoceft 

;^^*^^V rcs fcqucftrari : nccpofficfcqucftrum rclevarij 

€0. s^e. 3 .' nifi data fidej ullionc dc j udicio fifti , & re non 

fd. baraccanda, &c. Ubi HoUandi convcniencur ^ 

Lcgaco Hifpano ? Legacus > oui viccm gcric 

Rcgis » hic petic jus ; Judcx iple nonnuUorum 

hic rugiencium : (cmpcr ccrce idoneus j quin fe- 

qucftrum concra omnes petac. Aliud dico con- 

t laf. cranos. 'QtKxi non fic pccendaexecucio excra 

t^f^* '•tcrricorium, fipoceftfenccnciaexccucionimaa- 

tjm^^' dari in bonis aliis in cerricorio. Ac huic quoque 

frmt. objcdioni (fi fiac) cft refponfio> quodi qui 

excipiuncdeaiiisbomsincerricorio> ipfi de eis 

habcnc probarc. Eciamquod&hicagitur^ ne 

contra Icges adqtiiracur Hollandis hoftibussaliis. 

tt L ntt. " Scmpcr^ quod bonorum profcriptio » cum fit 

^^'^'^f etiam fufcipicncibus pcrcgrinos ncgociacorcs, u- 

sii mmJi cique ncc fupcrfic in ccrritdrio , unde fiac pro 

/•^•••3^iftis,quschichabenturj cxccucio. QuidniVero 

omnium bonorum ficprofcriptio propccrcom- 

X 7mo. mcrcium habitum cum hoftibus ? ^ Addo hic» 

^JHL ^ig &concludo contilium Imolas in ccrminis , quod 

ubi facultaces ccrcilocifunc dcpucatas confifca- 

tioni 9 cum facisfacicndum fic fenccntias cjus loci 

per bona eciam altcrius territorii prorfus fepara- 

ti. £c cafus hic fic cft. Etiam camcn non omic- 

to^quod ifia obje&io npii fiac hic> ubi agicur rca- 

li. NoninreaIilo(]uumui:ilIud Do£tores> qui 

contra nobis objici poflcntL 

Caput 
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Captjt XIV. 
o/» Rexjure veUt , Hifpanos tuto in 

S^iium tutlfisare > ^malebabiti ab HoUait' 
dk M ftftum Ji^ fwntmi 



P 



Ucoj pofle bono jure Regemnoftrum di- 
miccere hos in cucum Hifpanos 9 qui pulii 
praelio nuper func ab HoUandis > eciam oppu- 
gnac i ad porcum Regis > & nunc in eodem por* 
cu cenencur obfdS. Scilicec hoc fadhim rlol- 
landorum eft concra jufticiam omnem pro cerco: 
6cconcrareverenciam • quaeponubus^ & ter' 
ricoriisdebecuralienis. 'Nequeinjurialevisefta N«f. 
eifada> incujusaedibus» ancecujus aedes cae-^0V|zo9. 
dicur 9 pulfacur alinuis. uc de ipfo hominum ^^^7*' 
communi ienfu cradic Nonius , Do&or meus« 
^ Sic icaque Dux Carchaginenfis abftinuic ma- ^.,^*^* 
num k Scipione in Siphacis porcu > cum expe- ^ ' 
direc jam naves» 6c arma> neccamen pocuiflec 
eum aggredi ance > quam in porcum idem fe 
inculiftec : nec ultra tumubtm agtre juis in te^ 
ffo portu audebat , inquic Livius. Qui adus 
lasdunc cerricorium > ac jurifdidionem y iili 
agi in porcubus nequeunc. Nam ecfi ufiis 
portuum eft communis omnibus 9 non abu* 
lus tamen eft cuiquam permifiTus : qui hic 
nunc fit lasfsB jurifdi&ionis y & communis 
fecuricacis. Ec dubium nullum hic eft. Ne- 
que abfolvere Hollandos -poflim per praclii .,, 



alibi f inconfultus calor 'Pitio caret. ^xa toHit Tnr^u. 
fpatium confitlt^ ieliberationis. Homo intenfoFtiy. 

calore'^^f'^^ 
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calore petmows mn ejl in plemwdine intelle^ 

tCtsr.^. ^ys^ &c. Non hflec eos abfolvunt* * Nam 

/•l^ &inlegibus legimus, quod non excufat ira 

veljufta^ nifi ut minus puniatur > quod*patra-> 

^^!'i*S ^na per iram eft. ' In maleficiis non diftin- 

guitur> anemanavermtcaloreiracundise. quia 

. numquam maleficia debent remanere im- 

£mmit punita. ^Atqueadeo^ mitisilley &ignofce« 

re facilis Scipio puniit fuos morte ^ qui in cul- 

pa f uerunt , ut urbs Locha diriperetur y cum 

ceciniflet ille rcceptui ab oppugnatione. £t jam 

fcaJas erant admotas moenibus : & miles fignum 

hXentpb. "^" audierat , varl i^yHi Ji Im-mf^mf p inquit 

4. Cyr9f\ Appianus. ^ Miles autem Cyri bonus 9 fublato 
f^. enfe percuflurus hoftem , ut fignum receptui 
^- p^ dammeft, dimifit hoftcm , feque recepit pla- 
& %Mm. cide. fi^)i§t^0lefi , jci ^^a-fii^^ un^ffie^M y fcribit 
PlutarchuSf & de Cyropaedia fiiAum laudat. 

f^miL ^^^ ^ * -^' '^' > ^ "*^^ ffrobibitam fecit » aut 
mandata non fetyaVity capite pumutj etiam fi 
res bene gejferit. Et> qui majeftatem territorit 
Regis noftri non eft revericus ^ & prohibitam 
rem fecic ibi > impunis erit ? Nbn hic valet 
HoIIandusdicerfr) Non^Pidi. Nam videbant o* 
mnes^ ubierant nifi etlam ccelumque , diem- 
que eripuit omnibusfumusvalidus tormentq- 
ruiv, NoQ hic valet Hollandus dicere y Non 

klf. diptitaram. ^ Nam ex jure gentium omnibus 

^•^•i^«. cognitiffimo diftinda dominia funt. Necquif- 
quam eft> quiignoret) non licere in territo- 
rio alieno iftbasc admittere. Non eft flirditas 
major^ quam eft ejus» qui prudens non vulc 
audire. Non maior coecitas > quam ejus, qui 

ipX*' videre rcfiigit. ^ Et ille jocus fiiit Marii , di- 
centis'> ¥ pofw^ cm i^tt%J»m ^^ w o^oKvf fitp^f» 
Fuit jocus . fuit callidum di£tum. Fuit callida 

alte- 
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alterius HoUandi audacia^ qui olim hoftilem 
GalUcamnayemeftperfecucusufque ad urbem 
Londinum. £t hxc quoque certa funt. Sed 
Uludquxrituri an petere Hifpani poflint^Re- 
ge» utfubipfius majeftatis falvocondudu pof- 
finttrajicere, quodeftinatifunt^ inBelgium? 
Quse forte fit quasflio regu potius concUii ^ 
quam confilii noftrum uIUus. Uc enim dicam 
egOy Regem proculdubio pofie annuere peti- 
tioni : tamen efl: refponfum generale legis« 
^ Nony quic^d Potejlati ftrmittitm ^ idfubiici-ml.^.do 
tuf neceffitati. " Multa & licent, qxxx non expe- i^- ^^ 
diunt. ^ Multa licent,qua5 non funt honefta.ro- nc!s.$.^. 
teft Rex nofter etiamgraviusulcifciinjuriam , 28* ^.'u 
territorio illatam fuo Et poteft , fi habet fub fua ® '• ^??-^ 
manu HoIIandicas naves has detinere, dum ve- p '^^^.' 
nerintHifpani in tutum. PUtitaille idem Si-H(^«if! 
phax>ftruentesPoenos Scipioni infidias tantifper 
retinuit, dum tantum navigaftet Scipio maris,ut 
eflec extra periculum: iW <i /Sig^/^ o» %xitii ylfw 
^ i "ZxiTnmy £t Poeni etiam erant Legati. ^^Etiam q R^. l 
noftriDo<9:oresdocentnos,quodquicaptus in ?^* ^ "* 
loco eft y ubi non oportuit t is etiam ut ita dimit- Vwr. c.4. 
tendus in locum tutum) ut diflicUisfit ejuf-i«>ra. 
dem perfecutio. Et ita hic oUm cum GaUica 
navi lupradida fadum fuit> dimifla fuit ante 
alteram per integrum maris reflexum unum. 
£t magna fimilltudo eft horum cafuum , & ra- 
tiofimilis. ' Obfeflus captus eft> & dicitur. {^^" 
Et Hifpani nunc obefefli hic funt : ubi obfideri ^' ** 
non debuerunt. Et fic igitur Uberandi y di- 
mittendi funt. Non in*obfefluxoIor > non 
fumus jufto prsetextui eft HoUandis. Etiam 
ideo> quiain omnibusdefenditurjurifdiAio-f jygc^ 
nis majcftas > & quia vindicatur violata. ^ In- fnf. 18^ 
juriafit (dicoiterum) nobis> fiinnoftris gedi-**-*^ 

bus 
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bus quis capiturt adeoque fi quis obfidetur. 
tD«frf.ftt.c £j ^^ Princeps non fidejuflbr modo, utle- 
v^VVv^^^^' tutoque in territorio fiio vivarur ubi» 
CrM deque: fed pfocul dubio & criminum ultor ad- 
fi* rm.^ verfum omnes : fed & admiflbrum in &• 
fhfL. ** " ^"^^ porro cafus plures , cum quis agit 
S.hmfph. cum alio, ut ifte^cum alioagat. ago> ut 
%^ofif t.AGAS) ajunt noflri. £t Hifpani fic agent 
"')*;•*''€ um Rege, fi debent Principes fecuritatem 
Fnig* ^pud ^^ communi jure omnibus: Rex nofter 
Fit€ i9 Hifpanis etiam j urc debet fingulari pacis recen- 

^t\x. ^^^' ^ ^'P^'^^ ^ic ^^fi ^^^^ oppugnati ad portum : 

' mt qnU bic Iseduntur obfeffi in portu. Vindicari fe pe<* 

^/#. pN tunt. A Regeamicoi & fcederato petunt ^ ut 

^fdM^* ipfe, quilaedinon habuic, &Iaefus eft, ulci- 

fiiijnj, icfitur fflAum. Jntra magni Admirallii jurifdi* 

3«/.<.4- dionem^hajc feftafunc. *Et grave igiturfaci- 

^Ur^ nus in jurifdidionem admiflum cft. Non hic 

ac (>w. agitur j ut fccderato adfit Rex contra fcedera« 

i^ft /«: tum. fedutnonfinatfieri foederato vim uUam 

'^t^t al ^^ alteroin fuam Regis jurifdidtionem yQuam- 

yjiii^. quam & in fociorum caufla pariefttraditum> 

dijn* ^«ut defenfio uniuscontraalterius fufcipiatur of- 

'^' fenfionem. Porro autem illa non eft vindida» 

fi (quod refponderi audio) Hifpani ifti imo 

in Hifpaniam revehantur, Hoc enim velit 

HoUandusy & magno mercetur 9 aureoquc 

(utdicitur) ftrato nigientibus pontehoftibus 

% Vtfis. ^Vindida eft, quas dolet , non quaedeledat. 

iMtfv* Obefie vmdi<aa debet 1 non prodeffe. Profit 

autem Hollandis ^ remittiHifpanos in patriram 

%u. R. longinquam : hinc amoveri ex propinquo^ ubi 

«;«3^^»eflepoflfiot, & undefadlis fit fitiis ipforum 

^jj^ * ' itineris in Belgium. * £tiam vindida ftatuen- 

fnmn. da eft 9 quas magis timetur. Et hoc timent Hol- 

dssntat. landifolum, fi Hifpani mittantur ia Belgium. 

b Vin- 
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tVindidbcfledcbct, inquo&pcccatum. EtJ^j**«' 
pcccavit HoUandas ia impediendo hic Hihz^^^^^^ 
no8. itaoue puniatur in expediendo binc Hi(pa- 
nos. ^ runiendus fit per contrarU remedia 9 ^^^^£ 
finonpoteftpuniriineo, inquoddiquit. Et*'^* 
jus fuerit fine indignatione e| us juita > fi hic pa« 
titurj quodnonvult» quihtdthict quodnoa 
debet. Quod autem exemplum allcgari audio 
Regis GaHlaB : qui in Hifpaniam remifit Hi« 
ipanos nec ita dudum : non mifit in Hibemiam^ 
quo contra Anglos tum hoftes navigabant : 
nefdo ego > quaie hoc fit exemplum. Scd fi nul« 
lum crimen niit Anglorumin territorium Gal« 
lias : tum exemplum fit diflimilef nec fimiiis 
ullo modo rationis cum prasfenti Hollandorum. 
Sed & fpe&a ad terras. Fuit Hifpanis ad iter in 
Hibemiamcommode faAum> ut ex Gallia in 
Hi(pani&m reroitterentur« nam iter illud re« 
dum fit in Hiberaiam ex Hifpania. At liinc 
remittihosinHiipaniam) qui profidfconturin 
Belgium > & Belgium in confpedu habent 9 8c 
per venmm quatuor horarum profperum attin* 

fareamica Belgii littora poflunt^ invitisetiam 
loHandiSf quid id eftaliud^ quam & addere 
malo malum eoram j quibus fuccurrere sequius 
fit? Mihiitavidetur) fiitavifumfitRegi: cu- 
juseft (utputo^ arbitriii quam fumat de his 
vindiftam > qm fuum Ixfere territorium : &: 

Joomodo lxb$ fit fatisfadendum Hifpanis^ 
quos la^ere hoftes HoIIandus jure non potuit ^V''*'^ 
in tcrritorio alicno uUibi > fi dbminus nolit ter- f!^^ 



sitom. 
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C A P U T XV. 

De AngUs ^ qui per piratas Hiffdnis 

faptamefuniy ifuefl^cniufiJciiffffsBaftmii. 



t/.Mm#.TTEni *cft rc0)onfio9 quam dcdi ad zeno- 

^]J^ V nianam conmtutionera y quod loquatur in 

ffitf. fifco Principis fiii» id eft qus cujus de re agitun 

nam ica tllam l^em capiunt omnes 9 qui & red^ 

dunt rationem ipfius> quia Princeps & poffit 

mibiauferredominiumreimex. £tidprocer- 

to in aiieno Prindpe non eft verum. De Prind- 

. .. pe leges loquuntur) & id pro certo non fiudunt» 

^itu ^^fi refpedu habito ad fubditos. K>£tiamdum 

c. d§ dicuntDo&oresyquodfifcuseftilleprsefimsu- 

f Mf. bique j itidem in fiteo dicunt fiii Prindpis : nam 

^^^* fifi:us aiterius hic non fit : atque ideo in territo* 

riis diftindis lex illa non procedat. Quid quod 

& regrefliimtribuitlexcontra fifcum. £t Hi* 

ll)ani regrefliim non habent> fiinecontra fi(cum 

Regis Barbarias. Non quoque procedit ea lex^u^ 

bimalafidcsadeftemptoris. ut illic veriffimum 

adnotat Baldus in additione^ itcm Fulgofius: 

cMnmcI^ quicquididemBaldus Icfturis geminis prioribus 

nmftt ^^^ fiiaribat. ^ Nam alii quoqueajunti dc bona 

Od/iMf. fidc » qux in emptore dcbcat cue. £t ifti aliaque 

^. rcdtant» ^ux defidcrantur, ut conftimtno illa 

^ »r^6^* locum obtmcat. Ut princcps po{Icdcrit^& idem 

^ /jj"/^. bona fide. ^quod rurfiisScaliL Dicantiftiem- 

m/: st.ptorcsdcbonafidefua. £mcrunt ipfi bonorum 

^*- ^ horum partcm k piratis* & fcivcrunt-, fc emcre 

^.^'^ll ^^ piratis. ^£t fatis cflct camcn^quod id fare de- 

5* 9. bucrunt. Etiam fciverunt 9 quod rapta pcr pira« 

« ^/^' tts erant rcliqua , quss intcrvenm fifd illiq 

'J^j^jf' cmermu nam&eoidempiratasillicvidcbant^ 
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& non potuifle nifi k pirads efle omnia ^ intel« 
ligebant » 6c marchas eafdem agnofcebant 
in ciftis omnibus. Notet judex de horum 
mercatorum mala fide > qui in jus hic vocati 
eas marchaS) indices dominorum y curabant 
( & deprehenfi funt in opere ) abradi p atque 
deleri. f Qui probationes fubtraheret adver- ^^'«•«^ 
§moy tenetur ftellionatus. Ergo dolum ^d-^^yp^g^ 
miferit. ^ Iniquam fe oftendit cauflam fb- g dJ ^ 
vere^ 8cc. ^ Sed & odiofa eft Zenonis illa ^W* ^^ 
conftitutio> iniqua^ contrajusnaturale^con-^^f^^'* 
tra jus gentium > auferens alteri dominium : Km. d^* 
& itaque reftringenda 9 quantum fieri poteft: ^^ ^^ 
&itaque tollenda femper omnibus>&c. * At "•^*^*^ 
nec ea tenet > nifi multis concurrentibus. £t fnf.6l^ 
multx funt ad eandem limitationes. i^lUaeft ^ ^""^* 
controverfaj quae de privilegio legis (ut lo- '^*-^* *^'* 
quitur Panormitanus ) fpeciauiflimo pro Impe- 
ratore>necextendendoadRegemFranciac. £t 
ego iftam limitationem dicam contra Regem 
Barbirias: qui'nihilaccipit> tenetvehujuslu- 
ftinianici juris> l quicquid» in Turcico Im-'^^'f* 
perio fummam efle hujus luftinianici Codicis o^fl i^ 
venerationem & autoritatem in judiciis^ dicant . u. rf/. em 
In aliis Rqpibus nihil eft ejufmodi : quorum ^«"^^* 
necfuntinrcriorajurajuribus Imperatorisj fas- 
pifiimeetiamfuntfuperiora. NonafFero, quas 
receptiora tamen adferri alia plura poflfent. nolo 
coim in re apertalaborare diutius. Et non taniea 
omitto dicere > quod , etfi emerint ifti de domo 
publica) etiam kminiftris publicis>nonhinc 
lequitur propterea 9 emptum de fifco efTe. 
Sic emptum illic ( ut ipfi narranr mercatores) 
pro more ejus regni ^ qui fit 9 ut Rex emac 
omnia, &de rege emantur veluti per mediam 
brevem maaum > & per quemdam inter- 

£ % ventum 
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m wf/#jr.vcncumejus, omnia. "^ At vcro fifcus vendere 
7'€«nf. ft.[izhct rem uc fuan^ fimplicicer , non cx certa 
dgvLt ^^^^* 9 fi emptor debet ftatim fecurus cflc. 
n.fi. Etiam illa fifci vcndicio debec cfle confeAa per 
procuratorem fpecialiter ad id deputatum : ut 
Alexanderin rdTponfisdedarat. tantum abeftj 
ut generalis illa imaginariaque vendendi ratiofic 
fatis. Hasc fadta , & probata oportuit : quas nec 
fada y nec allegata funt k mercatoribus. £t hoc 
ficcefiat> quc^ falfocreditur advocatis adver- 
fariis folidum fundamentum k venditione fifcali* 
ut itjdem condudit Menochius ad idem funda* 
mentum in cafu refponfi fui fibiobjcdum» £go 
in cafu noftro infuper addiderim 9 oftendi pira- 
tis locum oportunifiimum navigationibus pro- 
pinqui(fimum Hifpanicisi habitatum mercato* 
xibus Anglicis j ubi prasdas fuas po(fint fuis di- 
ftrahere> fi jusiftudconftituitur fifdoUlius tcr« 
Tx. Hoccinepromercatura? 
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Dc EdiBo Regis , ligMte ignorAntes. 

FUit olim qu^ftio 9 an capta per ducem ho« 
ftium 9 poftquam foedus ferierant Principesy 
de quo tamen nefcierunt duces > hGt^ illa eflent 
capientium* £t fuit eadem > nec nHilto ante 
aetatem hanc noftram agitata itcrum quxftio. 
a c^/1.3. £t nunc agitur eadem. ^ Dixi autem ego > ca<» 
*>. *tf.pi illa nonpotui(re> necefteAa hoftium capi- 
^* cntium. £t videturnunc nobis ilia vacare quo- 
que ex eo quseftio : cum apertum videatur 
edi(Sbum Regis : quo edidto eft vetitum > agi 
quidquaro cum Hifpano hoftiliter poft Apri- 

lis 
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lisdiemxxiv. £cpofteum diemfecuuhaeceft 
praedatio ^ quas nuoc venic in judicium« £t 

Suanquam aJleget adverfa pars ignorantiam e^ 
idti valde verifimilem > abfens hinc longifli* 
mo mari : tamen & abfque edido & per o^ 
mnem ignorantiam idem videtur juris ftare k 
fupradi&a noftra difputatione » & necefficas ea- 
dem reftimendorum captorum. ^ Nam etfifo*b Nnt.t6. 
let dici > quod obliget lex poft menfes duos : fj^^ 
& itaque jus poficivum impune ( ut pulchre c&jt.^i.^^ 
in Burchardicis Damafi ) ignoretur per mcnks deianfiu 
duos. ^Nihilominuseftarbitrii judicisreshacc*^*^* 
quando lex indpiat obUgare« ^ £t pro certo po^ i^^a. 
fiiit Princeps obligare ignorantes > excepco pec- r.t ^1.227. 
caco 1 excepcapoena. ^£ciam voluit obligare J^J^y" 
ignorantes > dum notavit diem > poft qucm ^ m/; j ij. 
obligarentur hic homines. ut fic eft commufiis ZsB. r. »• 
opinio. Loquimur extra pcenam nunc. ^ ad ^^i^^fi*^- 
quam ignorantes nec obligantur per verba fta- f/i)tl ^ 
tuti prasgnantia^ &ampla9 nam hasc fint ma-f«. N««k 
gis reftringenda. Scientia fuperveniens h^^^}*^ 
&am 9 non facit ad poenam. Sdentia vd^'^]^^ 
prasfumpca ex fama > non fiifiidc ad popnam c^f. 32. * 
vel praefenci inloco famae. Sdenciaab(encij!^-i3- 
omnino non nocec in dvilibus. Alia fimiliaQ^*!^;^ 
apud Incerpreces • qua& vacanc in concroverfia cnuL^ 
noftra omnia ; cum Regis £didum clarum ^s*^^* 
videcurdecemporc, icem deignorancibus, ci-f crlv. 
vilicer obligandis. Pocuit Rex hoc ftamere rM/: 6L* 
non poft menfes p vcrum eciam ftacim. ^ uc no- 3 »9^^ 
vifiimeMenochiuscradic : qui prolixe, &di-f^^|J^^ 
ftin&e difcepcacionem hanc habec de cempore ^c^/: 1 Si. 
incraquod lex fubdicos obligec. Quxftio nobis 
illa fupereft difficilior > quomodo & edidi & 
faederis verba capienda hic fint » quas de ca* 
pcis poft eam diem volunc rationcm reddi« 

£3 Ad 
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Ad hasc verba federis inici nuper cum Hifpano^ 

cundum eft nam folucior fic in cdiAo volun'» 

h DeeU. ^as Regis. ^ Acque verbaifta force fignificanc» 

^^^^^ucficrefpondendum in jure, & juftificandum 

€$nj: u de his capcionibus fecucis . uc fic Decius & Rui* 

nus capiunc capiculum incer Genuenfes & Sa* 

vonenies : quo Savonenfes teneri dicuntur^ 

racionemfacereGenua& r idenimefle) ceneri 

judicium fijbire Genuse. Et vero quid aliud 

1 /.u.fo. efle id poceft verbi ? » Reddere racionem cft 

tlid^ conferre accepta &data> non reliquorum fola 

nnd.& exolucioy quxnullafinc. Verbahaec omnino 

^ .. non videncur condemnare. ^ Racio hic fic 

%wlf.ii <^u(ra & difcreta infpeftio , ac juftificatio aftus 

i^tu.7. gefti. ut fic apud alios. Quas difcretio fignifi« 

twf.fo. cec arbitrium boni viri. £t ratio fic > quas non 

TaUx.i ^"^^ Mftirpari fadum. I Eciam tradunc , quod 

I. di im ' ftfhonim f fit comparere > non fit folvere. 

^•'fJJ^ "* Etiam Theologi ad illud i 'De omni T^erio ^iofo 

^jet^fj^ddem rmionm » quod profedonon idein cum 

gr, o. altero fic » ite malediEli > fed culpofum di(cu« 

m*AH$.t. tiendum. " Etiam verba articulorum pacis & 

plura finc ^ & obfcuriora y fi hoc voleoanc ut 

przdas confeftx poft eam diem omnino refti- 

tuerentuf. Acque ad articulos confidero cff^ 

tres hic cafus : primum in geftis ante illam 

diem , fecundum in geftis poft diem concUi^ 

fxpacis, tercium ingeftisincra duo hsec cem« 

pora. £c in primo video omnia praedacoribus 

cucaf infecundo omnia intuca» intertio (qui 

nofter cafus) incerta omnia. Sic arciculi ju- 

benCi poftpacemconclufamabftineriabomni 

praeda : qui cafus fecundus. SicjubenCi nibil 

praecendi ex antc geftis : qui cafus primus. 

Qupd fi tercius idem non eft ( Sc non eft > nifi 

fruftraeft) cum duorum alcero^ utique conti* 

neaCj 
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neat ^ quod dizi f incertum ; & quod verba 
* ( ut dizi ) ip£i fignificant. At vero fi cafus hic 
in incerto verfatur » etiam erit Judicis videre y 
quid oporteat de reftitutione conftitui. ^ Nam <> V- ^- 
etfi mandet Princeps immutari , quicquid k c^Jlj^^ 
Certotemporefuitattentatum^ deattentatione 
id inteiligitur injufta tantum. £t fi hicjudex 
igitur viderit de juftitia fadi > id non revocibi* 
tur ftatim. Confiderabit Judex : nomine qui« 
dem publicO) at fiimptu privato, & ad utili- 
tatem privatam gefta haec. Etiam & quod pro 
venia Delli fic gerendi confequenda fadi fint 
fumptus. Ut par.hasc non fit caufia illi, de 
qua dlxi in principio > dixifle me alibi. £t 
privatis hifce volet procul dubio Princeps mi- 
nus intercipere » quam publicis omnino fuis. 
Ignorantes Edidtum nolet forte fpoliare frudu 
iaborum y & fiimptuum« Neque «nim igno- 
rantes ligavit ^ niu poft diem pacis. Prooet » 
ui didt Legatos ignorantes ab illis verbis 9 ut 
e fadis poft diem illam vi^efimam quartam 
reddaturratio. Notatur quidem dies in illis ^ 
etiamobligarioconftituitur» fedcujusrei? Hic 
captio efi RaJdendas rationis 9 inquit lex : 
noninquit^ reddeddas rei. Non obligandi funt 
ignorantes ultra , quam obligati fu nu De igno- • 
rantia fit videndum , fi non fit afFe&ata > culpo« 
fii)&c. PNam etfi ignorantes nec lig^ntur p 9#d!«. 
regulariter> tamen &iunt cafus plures , cum '-^-J^ 
obligantur. ^ Prout ex contrario $ ftatuti dif- q ^^a- 
pofitio non ligat eos, qui funt in probabili igno- ^**-^ ?'• 
rantia« £t hasc fiiciunt me dubitare in ifta qux- 
ftione cum verbis articulorum pacis. 
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Ca PUT XVIL 

De yariis qudfiio^ihus ad Clarijf. I. C. 

I^ob. Taikmn. 

r\ Uasris k rae > vir Clariffime ^ ut rerpon- 

V^^eam verbo uno quid fit juris in auxftioni- 

bus , quas mihi proponis» non doaiori> fed 

t ii«r#.6occupacominus. "^Refpondeo^ recepciifimam 

^diclnnlt ^^^ opinionem » ne poffic Judex in caulfis crimi- 

MtHHL * nalibus relaxare reum fidq uflbribus. £t opinio 

^ sfh. eft certifltma in gravioribus. Quicquid cum 

^/so;* SuarezioconcradicatMenochius. bQtugraye 

di cmfi} * fcelus admiferunt) ii non relaxantur • uc ipfii in« 

rmr. quitleic ctfieademfisicicarbicrii JudiciS) quod 

c /. t. di oam fic crimen grave.^Qupd fi fervusquoque ca- 

^•^^''^''''picalicrimine poftulatus potefl: facirdacioniper- 

micci : id ad vincula pertinec » quibas ablolvi 

fic ille poflic perfacifdacionemt non carceribus 

«I Dff^r. liberari. ^ Vincula \ carcere cuftodiave mul- 

^^fi' cumdifierunc : inquic ifthic Duarenus. Etil- 

rm. €. %. jy j vinculorum ^ ut in ea fervus conjidatur j 

& ex eis audiatur caufam dicere ^ fpeciale in 

c cUr.^.{cvfo eft. ^uc alii exeademlegenotant. Male 

Af-^ in his Menochius infultat Angela ^Nihiicon- 

fTk V. cluditin gravioribus lex alia j quas non inopes 

demff. ' fidejuflbrum 9 nec in cuftodia recinet : at ex« 

plicabitur per fupradi&a. Ethascad quasftio- 

nemprimam : &quidemopinorfufiuS)quam 

vblebas. Ad fecundam de fignificatione eo« 

rum verborum 9 Dmuros operam ^ qux in arti« 

g ROmff. culis pads habejatur brevius : ^ dare operam eBc 

/• f 3. d'i ftudere j niti > & procurare. ^ Pulchre ad 

hSdta ^-C*^!!"^' DafentoperamConJiileSf Saluftiust 

cgiii. ficpermicci poteftatem maximam. Uc icaque 

nos 
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nos adfirmare poflimus » promitti hic k Regi- 
buscuram maximam > non folum magnam per 
naturam focietatis : cui ifte contradus fcede- 
rum adfinis i parfqu^ eft. ^ Qui promittit , fe i uf».p 
curaturum , is bona fide faceredebet , quanrum ^^ "*/"•>♦ 
in fe eft. curare debet cum inftantia maxima , 
nec interp«ilatus. ^ Princeps etiam per artna ^ •^'^•f • 
hoc fkcere debet. Sic ad fecundam. Ad ter- f J '"' ^ 
tiam audi Imolam : ^ Camkide 9 f Mi )! obti- 1 /ini./.^. 
nfffl^jrf ct>f/{) indubitamerpoterit pcfiea cfiminali- ^ P^^- 
uraccufare. Sed &cgloffkm audi ; "* sii» ci^pili^^Qf g^ 
cauffa ebtimnt aSar , flanum efi 9 ^ in fublids qiMd^ 
eriminibtte conjiat > fecundum omnes. £t quasftio ^: '^* 
hacctertiapericttlo vacat, fi additur, aaum,JJ2J''^^* 
&obtentumciviliterpro re familiari, lion ad 
pcenam. ut cum glofla explicant omnes. In 
quxfHone quarta > fi natus HoUandus , patre 
hic poft naturalixaeo , teneatur quafi fubditus 
hic j nec poflit fe tueri per literas m a R^Q^tr £ 
HoUandorum in praeda fisidla contra Hifpanos. 
refpondeo , non pofTe. nam & hapc civilitas i 
fic quacfita hic k patre , tranfit in filios. ° Et fic J f^'^ 
Bartolus quidem j cum ifta quxfUo continge- ^uif, 
retexfado«£t Bartolumaliifequunmr.Tranfit Rtii i. 
jure noftro ad filios , etiamfi de cis non fit'**-f'**7» 
fada mentio in literis naturalizationis paternas. 
ut iidem docent. ® £tiam i cum necdum con- ^ '^^^f^ 
fenferit filius. quod Baldus, quicquid contra-i^J 
dicanthic alii. HoUandum hunc teneri certe 
propter fuum ipfius domicilium : ^quod facitp ^'- '• 
quem fubditummagis^ quam aut contradtus , j[j[^^**g^^^ 
aut delidum. Domicilium eft pociffimum r«K 7; i 
cum jurifdiftione pafliva. Qujnra quaeftio > 7«« '•»?, 
fi Brukus non depofita pecunia j in quam^** 
eft damnatus 3 podit admitti ad appellatio-- 
nem : quodncgatpiratis£didumRegis:isau- 

E y tem 
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tcm paupertatem obtendit. Quis probet pau* 
5.>2: Pcrtatem ? Ipfe Brukus. "^ Male Caftrenfis non 
2j. n. x'4. hoc onus daret Bruko. Sed fit pauper. an ez- 
sj- cufatur? ' Luatin corpus. utfic eft regula in 
'j^ffiiial convento ex maleficio > ncc poenam folvere 
Mf r. B<^ potente. &ficpra&icatur :'&bene. utaitBal- 
T9.€. ^ns dus. Sic vacat hiC| fi diceretur > ^ ab eo > cui 
«r u^ pro^r^ incumbit t fe pauperem eflc y non exi- 
iii<9fi/ii^giplenam probationem : cum hoc impoflibile 
2^'- ^« 4* quodammixio fbret 9 utpote implicam negati- 
tiuf!^^ vam : & itaque fufficere vocem » & famam 
cwr/: 177. vicinorum : & juramentum fufficere viri re« 
cMntri '^f*^*^ ' ^* x^mquam nec talis ifte vir. 
d9^k.q. '^i caufla criminis non eflet 9 cxcufiiri poflec 
?•• n. 33. iile ab hoc depofito propter paupcrtatcm- 
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r^ LcgMo dgente pro fabditis 

S^peobjedumhoceft) quodLegatusagere 
nequeat cauflas fubdicorum Kcgis fui. 
ttadi • ^^^*"^ cfle viliffimum ad lites offidum procu- 
h:fmM li. tatoris. quod tamen Legatum non deccat. ^ Lc- 
fi9ai.u Mtum neque alienis» neque propriis negotiis 
b A l!i. ^ interponere debere. At nos y quod onus di- 
mi/. di * catur quidem munus procuratoris ab Accurfio ^ 
^^^- fSC aliis. ^Etiam, quod fit viliffimum & infa« 
T^t^& ^iffi^u^ ( ut quidam loquuntur ) officium. 
rBMTt.Cd$ Sed & lex videtur id dicere in procuratore ad 
dt€mrh. negotia» ndnadlites. Etiam&aliisincafibus 
^Ac/ 9. ^^^ ^^"^ ^* ccxit. ^ Quid ? quod procuratorem 
r.30. cfle Principis , eft digoitas? Et Principis ta- 
^ ^/^\ bellioeftin dignitate, etfifitvilisaliasperfona 
'•'^**«- tabellio. 



HisPAiT. Advocat. Lib. 1. 75 

ttbellio. * Quicquid injungitur ^ Principe^ ^^ij* 
cftdignicas: Nota nobilem legem , inquitAn-^^^. 
dreasde Bamlo ^Eciam in procuratoribusf£.4f^rK 
dodti», qui &habeant Collcgium , convicium ^•"Cj^** 
falfumeft. ^Quid> non Le^ti funt nuncii?Stf //^.'.1* 
'^Legati non funt mandatarii? £tiam Lega-h K^rch. 
tus hic non aliter fungitur officio procura- '* ^i* '* ' 
Coris> quam quilibet facit vel fummus Prin- 
cepsi dando procuratorem j non ipfe veni*if. 30.^1 
endo in judtcium» ^ £t in hoc non muhum rlnMl. 
cfScio eccupatur : itaque hoc poflit Legatus. 
£t poteft procuratorem dare ante etiam li* 
tem conteftatam: qui non habet uUo modo 
accedere ad tribunalia : & qui hanc habet po** j^ Ps^ 
teftatem non h&\xs dominus per contefta-y?W« 
tionem. Quid haec objiciuntur procurato- [*^f*f '.• 
ri ampliffimi mandati? Petitur mandatum ? ^«e. (!|^ 
^ Non cogitur oftendere. At de jure ego o- 66. jHk. 
ftendo : ^ quia tenetur Princeps defenderC) ]^ ^ ^* 
curare fuos y ic res fuorum. £rgo & Lega* mj^i.^. 
tus fic tqneatur fubditos curare FriQcipis> i^diiitgM$. 
res fubditorum Principis fui. namgeritLega-*'^^^^^^ 
tus perfonam Principis fui. ^ £tiam oftendi^.^ ^^ f^^ 
m libris meis de Legationibus > & alii me fe- n 02>. u 
cuti in eodem opcre oftenderunt, &h«cpri- J^^ ^"^ 
vata efte procurationis Legatorum. " £tiam ^/fi fil 
Legatus poffit velut quilibet hic in Atkti' tifdstmm. 
fionc » etiam rerum , etiam judicialiter in- "JJ' ^* 
tervenire: hic maxirae^ cum nemo eft, qui/i^. 
defendac cauflam fubditorum fui Principis. o /. t . C. 
^ Et ad agendum contra fpoliatorem ( contra^^]^^ 
fpoliatores Hifpanorum funt cauflse fereo-Mtf.^j/! 
mnes) hic titulus» Ne liceat fMmiofihus pa^mdrg. 
tmihium Ikigamlhus frajlare , \el aBiwts in^^J^^ 
fetransfetre. CeiTat ^tcT^Dealienatione/udiciimu^jut^p^^ 
tondi cattffa faBa. Nam ce(&t hic dolus : ubi veU'. 17. cl 

inter* **• 
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iatervenircLegatusdebet: velfincreinterverti^ 

rapcari ance ora {liSL res fubditorum Principis 

fiu : qux res &plurimum pertinent ad Princi« 

pem: cujus & incereft plurimum haberefub- 

pl.i.$.j.dicof locupleces. ^ L^tus poteft de da« 

4MimdiX xnnis> deparatis ad injurum> pro pupilla po- 

^^^teft expenri. Deque damnis> injunis acce- 

Hm. ptis hic agiror Tuorum > veluci pupillorum > 

hominum abientium j qui & minus valent 

propcer abfentiam) quam pupiilL De cufto* 

dia rerum fi agicur^ ctnco eft juftius> Lega* 

I Lvj. A$ cum incervenire. ^ Nam quid prohibec j L^« 

«"^'^- tum publico munere fungi y & a&orem cuft3« 

jr JCfrcAu diae caufla in pofleflione rerumefle? '^quam* 

'''^^''^quam&eftcraaicumf de provincialibus Lega* 

^^ is!^^ in legum ticuIiS) &:illic> ubifcripcumi 

•kf. u. ne mi fe immifceant velalienis» vd propriis« 

Derefidenciariisiftisliberis> ac magnisf l^es 

{Jth.i, nonloquuncur: ^quinecnifinunc nuperfunt 

^^•Wncognici. Sunc fane pleraque (ut ego duci alibi 

mI^^*,^ Qub^ue ) illorum provinciaiium Legacorumi 

ti. ' ochiscommuniamaKnis. atdiredHveficfint^ 

noa coadive. Ifti legibus fubditorum t qui» 

bus iUi provinciales > non coguntur. ooli 

Principi (ubfunt fuo : & eidem uni reddere ha- 

bent rationem geftasomnis lcgationis. In 

cauflisfifci R^is fui ^utejufmooihic traftaca 

femel) incerveniet L^tus > non dubium. 

^J^^p^lizm quilibet poceft profequi cauflam fifci. 

<»-^'ii^*^i^ oc hdsc fit caufla Principis propria. 

Md^sr.i Hoc modo & poffit Legatus accufare faomi* 

nem piracicac > exercitas in fubditos fui Re- 

tt DD. i. gis : etfi iidem cum piratis tranfegerint ( & 

^^anfjf ^ fuit quasftio) fupor criroine> &piratas 

^*^^ ^*, civiliter condemnarint. ^ Scilicet quilibet 

fr.i^ *fubditoruA) qui non tranfegeric^ hoc poflit> 
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& caufTa hasc fit ctiam propria Principis per 
con venta i n fcedere. 
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De magiftratus culfa funiend*. 

Dlcitur, ^quodculpanonprsefumitury m-^ ^^ 
fiprobetur* £tf quodproMreeam habet|i.<a]f/:ft9. 
qui aU^atf cltram oc certam. quin potiusyC^^-^ 
ad evitandam rufpicionem culpae > prasfumi* 
tur quis feci(Ie> quod alius verifimiUter face* 
ret. ^Et in Officialibus quidem (pedaliter pras- b Emg. 
rumiturdiligentia. PracuimunturOfficiale^di-^**/'* *^ 
ligenter» & fideliter fuuraofficiumexercuifle.^^J/^* 
Lez pracfumit pro Officialibus : & eis favet. 6it.2>«r« 
Contraeos fcrupulc^a omnis rqidtur inquifi- i*€wf.u 
tio. Ha^verafunt. ^Sedeft &illudadverfum^^fj][5^ 
eis > quod imo ipfi Officiales probare habent y %^ 
gefta re&e in offido. Kon eft ntctffe pvpiUo fro^ « ^^t '• 
h^e > fidijf4fofts j pro tuiore datos > cum auipe- om.tu 
hantut 9 idoneoi non fuiffe. nam pnbatioexigenda iU mig, 
diabhby quofum officii fuit froVtdtte , ut pupil^ ^^^. 
ioca^Peretur: inquitlex. Et Do&oresinquiunt> 
fic eire> quoniam officiales probare habenty 
gefta redte in offido > quas ad officium ipfo* 
rum fpedant. Aut fi quid officiale illic clicas 
eflfe in pupillo >qui fibi curare non potuit , idem 
in per^nna LuGtanorum nave dices magis : 

3UX fub manum Officialis redaAa cavere fibi 
e idoneis cuftodibus nonpotuit. Hoc de cu« 
ftodibus non idoneis objicitur Viceadmirallio. 
Aut fi etiam vis cum aliis Do<^oribus commu- 
niter> onus ejus probationis incumbere' ma« 
giftradbus> quoniam ex prxfenti tempore, cum 

appa* 
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apparent fidejuiTores non idonet » prdBfumtn- 
tur nec fuKTe idonei tempore dationis : etiam 
hoc valdefacitcontranoltrumofficialem : cu- 
dMen^ck/jus cuftodcs non func reperti idonei fane. ^Et 
I r^f. fic refpondetur ad fupradictam. illam generalem^ 
Jgicfe. prxfumpcionem pro officiahbus» ut procedat^ 
de reg ]n. fi ex ad vcrfo non fit alta fpecialis. ^ Dico nunc 
*^!lrJ« ^^^"ftodibus,quodculpaipforumf qui cufto- 
KsHcephA^^^ debuerunt) prasfumitur etiam fortuitus 
i9f»f. 36a. cafus interveniffe. Ipfis mcumbit & proba- 
^imul i ^*^ ^^^^ fortuiti : cum ipfi raiione omdi fui 
.387^rir.debeantcu(lodiam habere : £t in quocunque 
1. C9nf cuftode (ic eft. ^ £t in quocunque officiali» 
VMenBch q^^J^do aliquid eftfadtumcontranaturam offi- 
d, /sf. ' cii. ^ Culpam quoque leviflimam prasftat cu- 
g i^f^i' ftos : ideftexa^liflimamdiligemiam inprasca- 
l^; ^ vendo. Hanc probare debet , qui dicic prx- 
xAiex'. X. ftitam y quia nec reperitur communiter tanta 
tenf: so. diligentia : ^ nec abique difficultate vitatur cra 
•^^*: •• culpa. » Officiales autem publicos etiam erga 
j^ennh. privatos isefos tenen pro leviifima etiam culpa 
1x8. Rif. civiliter imo & pro cafu , quem culpa prascedit > 
^r^ adhuc leges tradunt & interpretes. de qualibei 
h '(>pk. teneri negligentia, quas parti nocet» ^ideft* 
€9nf. 6^9. etiam de minima. ' Cuftodes tenentur de ro- 

^ennizi. ^^"^ • f^^^^^f^r de fuga : tenentur de damno 
jt/fit«tfi^. ' dato ab aliis. autprobent^ nullam eife ipforum 
*4^- culpam. Autnoftrihi cuftodesprobent> quo* 
]^^^*^modo ablque ulla ipforum culpa pulfi de cu- 
r.s%M9. ftodia > & pofteffione navis fmt ab HoIIandis. 
mchuwf. NuIIa narratur pugna, £t defenfio fuiffec fa- 
P/v^cilimaeo loci, ubiiidem HoIIandi > negotio 
•ff. pr. nuilo » fadi paulo ante capti vi fuerant. Aut fi 
^. /. ax- ulla h&z fuit vis : non Viceadmirallius pro 
]^'^^*'''- officio fuo, proiniuria fada fuis > pro injurra 
£bi£ida> ultus UoUandos fuifTec ? Non occufa- 

cur 
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tury fi dick» fe ulcifci non potuifle. fi imo a 
vicino oppido » unde & capti Hollandi prius 
fueranc > aliundeque ez vidnia fatis auxilii ha- 
bere potuerit, "* Qujb Interpretes de officia- m Ssh. 
iium potentia : item quod per (blas literas, qui- ^•k- ^t^. 
bus credendum fit 9 offidalium y Sc parendum) ^^f^f,^/ 
obtinerevaleatauxiliaoffidalis. Quid? necpo- 
tuit umquam accufare hos violentos ? ^ non ca« n A^ck. 
ret fcrupulo fodetatis occultx 9 qui manifefto ^•*/ 337- 
facinoridefiitobviare. ^ Particeps eft 9 aut fau«o 3«/. /: 
tor criminis ^ qui negligit punire. Dices rem ^J^'^ 
abfurdiffimamf fidices» ViceadmiraIIiumnonc?/iicci»/ 
k fuis audivifie de vi ifta > non ab aliis. Suos cum ^'dd.aar. 
ifto filentio poneres in aperto dola P Et vero ^^^^'' 
ipfi cuftodes quandoque fiirantur. Unde 6c ait Se offifr. 
oatyra : i^iy cuftodiet ipfos cuftodes f ^ Qijorum vi^.^$^ 
dein negligentia noceret domino^ non dolus"*^^-^-^^ 
folum. Et igitur, fi non vi aperta irrucrunt^''/, ^^/ 
in navim 9 fed clam irrepferunt Hollandi per^r^ior. 
noAem 9 magna fuit negligentia cuftodum,^*^^'-3f- 

cSx ^i;A«A#970r tpiXaxMie *f 9P»^. '^qui non ^^* Fmii.LS. 

carunt, quod facere omnes innavibus folent: mw. 
certe folent & debent facere cuftodes omnes , & ' ^^^^ 
maximequihujusfuntgeneris, cujus funt no^l^'^Jl" 
ftri , ad hxc ipfa arcenoa prasdatoria impenden- . 
tia pofiti. ^ Dolus vero arguitur in his , qui ^ Berirs. 
omittunt facere , quod facere ex officio deben t : ^*^^ ^ ^' 
quodque alii facere confveverunt. Et reguia l^tnoek. 
haec tenet > five fciunt y five fdre debent» fe i^i* lys- 
facere oportere. ' N«i poteft ^e fafiatis excu^ f gg;*^^* 
fauo > )? /fipw 0V^/ comedity Gf pa/^ iff/ctf, in- 1 e.mitjg 
quit lex > 2^/f pouft : " & notat necefiitatem r^?- ;«• 
prascifam* & remotionem potentias. Inquiti^^;?* 
nefcit. utntratiO) quoniam ncfcientia ejus > u i^f. l 
quod fciri debet 9 didtur affi^Aata. & itaque ^«^"^- 
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y 9sr. pr^ rdentia habetur. ^ Probatur n^Ugentk 
cm/. 101. varie : dc cum quis tenetur ad fadum cermm^ 

limitatum tempore & loco^ eoipfo, quodfa- 

&um illud non efl. £t in tali fa^o nos verla- 
zX>ieU.t, mur. * Negligentia cuftodum vciut dolus. 
r^*t*Negligentia ipfius Viceadmirallif probatur ^ 
II. /•ctflquiaifccdensnonreliquitalium) quibenecu^ 
Cepk. d. (lodiret. ^ Etiam dolus probatur ejus j nui 
J^*^^j^ non facit, quod faceredebet: qui reiMdiaae- 
§9mf. 1 18. bita non adhibuit. Quis non notet hic & cafto» 
406. des , & Viceadmlrallium } ^ls non ezci^a- 
^^;^'^*''*bitur, etfi folitam in rebus hujusgenerisprx- 
' ftitiflfet diligentiarn ; erat enim hic periculum 

majus folito k prxfentibus prsedatoribus , & 

manifeftariis. 



C A P U T XX. 

De Hdvi AnglitA , ai Tureas frofieim 

fcemc ctsm macibus alUs j & mrmuU» fidnn 

unrnematio. 

SI haecapudnosquasfHoagitaremr, egoad- 
vocatus hic Hiipanorum ordioarius^ auc 
pro Hifpanis difputarem, aut filerem pro ve« 
ritate. Sed cxaminatur controverfia in Hi- 
fpania : ubi ^ me fcriptum apparere aliquod 
promeisAngliSf non (it mihi iodc^corum fane^ 
livecontra Mditenfes hocfit» fivecontra Sar- 
dos. quando & pro iifdem Anglis fcripfit com* 
mendatitias ui Hifpaniam literas Legatus hic 
Hifpanicus, nobili(fimus> fplendidiffimus > & 
reli^uoomnivirtutumgenere infignis^ Petrus 
deCuniga. Navis igitur AngUca» onufta aliis 
mercjbus pluribus > 6c aliquanto pulvere tor«- 

mcn* 
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mentario^ &fiinilipauculoapparatUj profici- 
icens CoDftantino{K>lim f capueft kSardisy 
&MeIitenfibus. £t Angli nunc conqueruntur 
injurianu £t me rogant $ an conquerantur 
jure? £2oautemf protenuitatemea^perpen- 
fis omniDus diligenter > primum cemebam y 
damare imo contra Anglos viderijura omnia> 
civilia ^ canonica % ^endum ^ contraduum. 
£ccoi9 dvilia : * l4d Barboficum transfmnii t /. \a.C. 
Irittif oki 9 & Hftiaminis y nuilam quifquam Sa- V^ ^^* 
bcaifacultattm > neguftus (jtnim cat^fa > aut ufus ^ '^ 
commerci&rfmt. Nemo aiienigenis barbaris toricasy 
fcutay arcusy fagittaSyfpathas,gladioSy \el al- 
terius cujufcun^tie generis armaaudeat "Hnundarc : 
nuUa prorfus iifdem tela , nihil penittis ferri > l^elfa^ 
Slijamy Ipeladhuc infeStJy ab ali^pio diftrahatur. 
Pernicjofum nanuiue Tf^mano Jmperio y & proditioni 
proximum ejiybarbaros , ^os ihdigere cof%\enit y teiis 
eosy ut \aiidiores reddamur y injhuere. Si qtiis atitem 
aUquod armorum gentts qudrumctmque nationum 
barbarisalienigeniscomrapietatis rwfira interdiBa 
iibicunque \et%diderit\ bona ejus uni\erfa protimtsji- 
fco addiciy ipfum quoque capitaiem peenamfubire ''^- ^ ^: t 
ctrnimus. ^ £t ftc funt alix leges dviles Tane > & «/,. ^' 2« 
interpretes earum: vetantes hsec fieri,qujB nunc tommerJ* 
abanglisfitAaproponuntur. Nam, Turcas eflc^j^''^!;^^;^ 
barbaros^ nemo nega vcrit Chriftianus. ^ Hodie tsnjQMii. 
aptidgra^PeslrirosbarbariexiftimanttiryquiChriftia' u dt fs. 
nm iegis nonfum: inquit Aldatus. <>£t funt iidem J^j^J^ ^^ 
Turcas omni alta ratione barbari. & fimt barba- d$ fs.f^ 
ri llienigenas 9 de quibus repetunt leges , id eft^ u. 
nec fiibditi imperio.nam & fiint barbari quidam ^jf^*^ 
fiibditi. £tficigiturjus civile. quod & gentium ^^. 
dici hodie pofie videtur> & habet rationem i"!^- ^/^. 
communem ^entibus omnibus Chriftianis 9 ^<^- ^ 
quod indigere nobis expediat Turcas^ nonfJI^/ 

F reddi 
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e(.6.ii.reddivaIidiore$. Ac ju8 canooicum: ^lbifci^» 

^^'f^rundam ammos ^ccufaVn fal^a cupidiiMSy m qui 

i.9sftrsv.ii^iamuf mrnme Chriftiano ^ Saracenis arma ^ 

fmm. fjtffum O tigmnnina dcfcrani gakarum : iiparesy 

aui iiiam fuperiares in maliti^fianiiliis y dum ad 

imfugnandos CbriftianoSy arma eis^fS neceffariafub* 

min^rant. Sumeiiamquiprocupiiiiatefuainga^ 

• kiSfii piraticis Saracenotum na^Aus r^imen > C9^ 

curamguiernaiionis exerceani. Tales igitur ab Ec^ 

ckfiafiica commurmne pnecifos > (9 excomrriunica^ 

iionifubfenos y rerum fuarum per Principes Caiho^ 

licos prfPatione mulSlari y^ Capieniium fieri ferlM 

cenfemus. Sed & hxC) & alia alibi ej ufdem j uris: 

lExcommunicamusy Ufanathemati^amusiliosfa^os 

iS impios Chriftianos, fui conira ipfum Chriftum y iST 

poputum Chriftianum Saracenis armay fSc. £t non 

dubiuro,hxc & de.Turcisinteltigi.Etiam Sa« 

f ^jwviw.raceni funt Turcas : ^Saracem his conditionibus 

l^mt ^^i^ft^^rnnam Turcis reliaueruni « ui Mahumeti 

fe^amyreliflaidololairiayfuf^ipereni: SaracemrusH^ 

quefacris initiaremur. Quod igemebarbara yf^do* 

minandi a^idijjima baui difiuker impetratumeft. 

Quid fecutorum Pontificum dico alias confti* 

tutiones : Hx deque Turcis > deque haeretids 

exprimunt. £t fic jus Canonicum per rationet 

certe catfaolicas: fi nuilum decet Chri(Banorum» 

auxilio efle hoftibusChrifti. &:hascbellicafer- 

readTurcaS) nihilfitaliud, quam illos arma- 

re in patriam commifnem Chriftianorum 9 in 

fratres noftros , Chriftianos omnes> in ipfum 

goilk. I. on^'^"*" noftrum caput Chriftum, At jus itera 

iijm. lil gentium adverfari Anglis videatur. 8 Ut ipfis 

2i. ego videor confirmafle, dum in librisdejure 

bellicontendolate^ non fuifle licitum Hanfia* 

ticis^ ferre ad Hifpanos commeatum * & quod 

in bello ufui efle folet^ quum AnglisUifpani 

boftes 
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"nofteserant.atqueillicitaconcludo: j^od» ^ 
temffo AngUs dixi > idm dico ^ contra ^nglos , (^ 
cmara aiios > ^ fii nunc , bello durante inter Cafartm 
tS Turcam 9 commoda beilo ad Ttsrcam ferrent. 
Qupd tibifieri non Vts , aketi ne feceris. ^ Qva re- h a. sh 
gula eft nattira : acperfeSlum diVtrue , humanaoue ^^- J^^- 
kgfs documentum. Etquse hic obtinet regula » lytfii^^^^y,' 
ubideprascepto tenentur alii^ non facere hoCDecis. u 
idemAnglis. «utficregulaexponicur. Tencn-**'^^ *^ 
turalii non facere hocidemAnglis» &Angli^-^^^^;,y^ 
tenentur non facere hoc idem aliis. Ecce idem i iJMvsr. 
probes > & per leges conrra<flus pacis > ac con - 'f*/- ♦• 
foederationiscum Hifpano 6i6tas : ^ Item ^quod /|^'/^; 
rtetitrapr^ftabii^ nec fnefiariper aBquosfuos Vafal^ k An. 
losyfubditosy incolaf^e confemiet^auxilitmyfal^orem t^^'^^^* 
VetconJUium > direfie > nec per indireQum 9 com^ 
meatum^ inftrumemabelUca , munitiones >el ali^ 
qtwdlris aliud > ad belium confo^Pendtsm hcAibus , 
inimicis ac rebeltibus alterius pattis > cujujcun^e 
generisfint > tam iri\fadentibus regna > patrias ac do* 
mirua alterius , tpiamfe fubtrahentibus ab obedien- 
tiay & daminio aiterius. Et necfubditiy incola^ey 
ttijufttmque fint natiorus > aut quatitatis > fi^lpe pra^ 
iextu imercurfus > C9^ commercii , ySVe aiio quocun-^ 
fue qu^o colore pojftm eorundem Principttm > atit 
alicujtiseorumhoflesulia ratione ju^arcy commea- 
ittm y arma > machinas > bombardas > inftrumenta 
beiiogertndoaptayaiiofpebeiiicosapparatus fubmi^ 
nifttare. ut qui comra fecerint ^ fciant , infe potnis 
acerbiffimis animadl^erftm iri : ut infetdifragos > ac 
feditiofos fotet arnmat)^erti. Ucique videtur clara 
lex hujus contradhis contra hos Anglos* Nam> 
Tufcos efle Hifpanicis > itaque & Sardis hoftesf 
& Melitenfibus > pro certo habecur. ESt Tur-^ 
cis bellum cum Caefarei cognato Hifpanit & in 
adhserentibusHirpaninominato difertis verbis 

F % articuli 
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articuli pacis x x x i v. itaque inclufoadeun* 

\Aih.iM ^^^ ^""^ Hifpano traftatum pacis > etiam cer- 

jtLbiLii. tum eft. 1 EfleChriftianisomnibus bellumcum 

T u rcis > etiam ego fcripfifle videar alibi. Etiam 

noro^ quod Hifpanus eft in auxiliis Casfaris* 

&agit CaefardenisterriscumTurca, inquas 

efljus fucceflionis Hifpano : ut hujus quoque (ic 

interfi t> ii as non eripi luas familias. & propterea 

videacurquoqueTurcanuncishoflis efle» qui 

pacrias mvadat terras Hifpani. Atque hascqui- 

demurgebantmevalde^ utcontrahos Anglos 

refponderem : qui vetitas undique res ferrenc 

Turcis » undique hoftibus Hifpanorum. dc 

mCom.i. ( "^ quodfcribitComenfis)mercatores faepe in 

^•f^* ^^hoc delinquunt. Cxterum examinatis^ quac 

'*^"*"*pro Anghs poflunt addud> contrariis fupradi* 

dis non obftantibus > quae vere non obftant» 

refpondeo> videri mihi> efle pro Anglis jus: 

&neri eis injuriam^ Sardis^ ocMelitenfibus. 

Acque de mercibus aliis , quae funt multo ma« 

^ xima pars, extra prohibitas fupradidas^ cen- 

Ssij.i,^.^^ nec dubium efie jus Anglorum, "Cumrei 

c di licitx & illicitas non funt ejufdem > fed diver«* 

Mamt.fmn. forum : licitac non confifcantur propter illici- 

tas. etiam nec confifcantur licicasy etfi utras- 

que pertinent ad unumvedorem. uthascma- 

gis placet opinio Cy no > BaIdo> Salyceto. Ifta 

m'Bsr.i.eft\ttuas^ air Baldus. ^Eftyeritasy ait etiam 

»»-*f«J- Barcolus. &ad Bartolum idem notat Alexander. 

odTiS' ^& idcn^ poft a'ios Felynus. ^Et nec eftdu- 
^iix. bium^ quin fithasc communis opinio^ fi do« 
^^i^iil' ^^^^ licitarum non fciverintdeillicitis. 'Sci- 
51 ^^^^^ ignorans deliquit : ut in hac ipfa quasftio- 
q DicU. ne fcribit Ripa : & quod in dubio praefumi- 
1*. pr. 10. tm. ignorantiaj&c. Irrationabile eft« uc licitum 

eiar. J./f. ^ f 

yjni* $. t Rif. di fi. nm, n.j^t. 
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debeat confiicaii propter illicitum: cumfepa- 
ratorum feparata ut raiio. ut eftapud Baldum* 
Irrationabile 9 odio alterius alterum prasgrava« 
ri : ut habet Salycetus. £t funt hx rationes 
genendes^ ac ubique probatas. £titaquepro- 
Eata Gtopinio per communem guoque confue- 
tudinem: dequaeft apudClarum. qui&mi* 
tiorem dicit hanc opinionem y & ideo tenen* 
dam. £tloquitur Clarus eo cafu etiam cum 
dominus licitarum fcivit de iilicitis. Neque 
vero quod de ignorante ioquuntur alii , id fit 
intelligendum de nefcio^fed de non focio. Alio* 
quin longe nimis deferetur illa dida Bartolo 9 
cc aliis veritas de non confifcandis licitis propter 
illicita) licet utraque perunerent ad vedtorem 
unum. Atque Baldus fane fic interpretatur id 
verbi ^ dum iic (cribit , Qua alterius trant y mn 
€ttnj^cafi$ nifiiiie aber ejfetconfocius delicli Imo 
ficcommuniter: iiuod omnes confifcantut^ fi)^e 
Jtmipfius partantH /^vr altetius ; modo fit fciens y 
^ CONSENTlEKSiut Clarus redtar. 
£t non fatis eft ici vifle y nifi & confenferit : 
^ Confentaneus Cut eft alicubi) fuerit. ' Et vero {c. en^* 
etiam confcias fic eft qui conjunAus in delin- de maUf^ 
quendo eft alteri. Agentes & (vox ait vulgi; ^ -^'^ '] 
confentientes paripoenapuniuntur. non inquit ^^oX* 
vox de fcientibus. £tiam cafus quidam funt y de arb. * 
cum icientianocet dclidli : in quibus ifte nofter Sfx* 
cafusnon legitur. ut apparet ex Menochio > illos 
cafus. receniente. Ergonecfitinilliscafus ifte. 
" ut fic folent noftri difputare. Sed & oftendant ^«„^^%. 
adverfariideulIaAnglorum^quidomini licita- ^y.Rnin. 
rum erant, fcientia hic illicitarum: & cafum ^^^•^f-os. 
hunc elfe ex^ illis 9 ubi fola fcientia nocet. Et ^ ^^ ^ 
ita ad mcrces licitas concludo audenter . * Nam ^ «f J^! ' 4I 
quod Imola putct > legcs loqucntes de fraudato fKhuUn. 

F ^ in 
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in mercibus munibus vedligali « & fsindences 
de immunibusnon incidentibusfiraulincom- 
miflum) nohhucpertineremultumad merces 
illicicas, & licicas jun&im veAasi ut codem 
modo non incidanc fimul licicas in commiflumt 
quemadmodum argumencancur Do&ores : id 
ego Imolx non alicer diluerim fane, quam 
quod Dodores alii omnes concrarium credunt» 
acponunc. £t aliae camen raciones» quasdixi^ 
& dicunc illi y probant quoque recepcam opi« 
nionem. 

Sed moveor jam (ecundb , & generalicer ec- 

iam pro dhBtis mercibus illicitis. Ngm captt 

Angli fiint in icinere ^ cum necdum pervene* 

runc ad locum 9 quem ( ut Cynus loquicur^ exi« 

rc non pocuiflfenc, &icaquenecfincresincau* 

fa confifcacionis. quoniam redirepocerant» 8e 

poenitere. ut idem docec ad mercesillidcas, Po* 

ceranc nec Conftancinopoli vendere. aut quis 

luf!!!i^ coegiflet eos vendere ? ^ Et quidem ad fupradi- 

H^bes <^as leges concrarias ita Su arezius doAiflimus in 

fcft^ptra pari cafu huic noftro, pro navi Genuenfium> 

]^r^'''^^quaitidemibatincerrasSaracenorum cum ar- 

i^nu misi & aliis vecicis rebus : & capiebacur in icine« 

I m* re. ^f quis "Ptndidtrk ^ inquic lex : En » adhim po« 

fcitconfummacum. Adum confummatum & 

alise leges defiderant: ut eft apud Suaretium. 

* ^"'^/* *^^^ ^ communis opinio eft in jure^ad ftacucum 

fr. iai^. ^^ tricico non exporcando, auc oua re alia , cxcra 

nm. s.c. cerricorium > ut tum obtineat (tacucum > &fta« 

lci "''/^* ^"^^ pccna , cum exporcata res eft y non cum ex- 

q^zxfta. Po»*tatur , & eft in via. Et nec obftet , fi ad hoc 

'j.nn. %. idem ftamtum confuctudo concraria optnioni 

Jncerpretumjurisobjicitur. Ecenim& proban- 

daforct confuetudo y dequa teftancibus DoAo« 

ribus nec credicur : cerce nifi pro locis eorum» in 

quibus 
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quibus degunt , atque aetatibus. Et vero fic ipfe 
cautus Clarixs^apud NOs mdiJlMSieferVattirym de^ 
fnben/i in hmere pumantur. Etiam nec inferct 
quidquam confuetudo illa ad cafum noftrum* 
Nam confuetudines hGd funt , itaque ncc reci- 
piunt extenfionem aut loci^aut perfonse^aut ca* 
fus,6citaque probanda fit in illa ipfa fpccic cafus^ 
qui venit incontroverfiam« QuaB omnia jam 
vulgata. Moveo nuncargumentumtertium ex 
?odem Suarezio, quod fint Angli excufandi, 
etiam quia pulvis ille 9 & cxtcra ejus gencris 
portabantur pro ufu navis. Sic Suarezius in 
cafu fuo Genuenfium > quod lex ipfos non tene- 
ret qui pro ufu navis portarent > quae portari ve- 
tita alias. » Licet prohibitum fit exportare tri- ^ *^ '• 
ticum j non de eo t amcn intclligitur prohibitio, i^* f^ 
quod quis portat pro fuo ufu. ut hxc itidem cur!d. 
communis opinio in jure eft. quicquid idemi^^^-z-i^v 
Clarusaddat, iervari oppofitum apud fuos. 
Cui obfervantias & nunc k nobis rcfponfum pro 
cafu eft noftro. Quid tum fi aliquid amplius 
fuifle videatur pulveris , 6cfimilium. quamad 
ufum navis videri parata poflint ? Imo inquam » 

Eraslia) qux contingcre poterant navi , non 
abentiftbic tamexquifitam mcnfuram. Pro 
ufu 9 qui timeripotuit > acceptum cftlargitert 
prudenterque : utfupcrefrcnteadcm) nonde- 
eflent* Ne quis etiam illud regcrat ^ quod nec 

Suftus caufla permittit lex ferri quidquam ad 
arbaros 9 nec cotem quidem. Nam id nec 
fiebathic in cafu noftro^ ubi pro ufu Jiavis por- 

tab^tur. NequeillaratioguftustcnctinhiS) de 

Suibus eft noftra quaeftio. ^ Illic ratio eft , rie ^ jn^^^ 
lefti frugibus barbari> quas guftaflent> vcr-^^r. i. ' 
terent in nos arma. At hic ratio eft , nc ju- <^ ^M?* 

F + venturi:;,^- 

srh, ;8f . Thtaq. di jnd. m re. ixigJim. ^u 
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ventur barbari contra nos in bello. Atqui ja« 

/•«/w^lr vamen effe nullum ab exiguo poteft. ^ Nam § 

K.£ ^^'^ ^^^ ^i^i^ lcX' procuidubio exufu jurif 

frequenti plurageneris ejufdem fingulari appd* 

latione voluit fignificare. Etiam confiderat 

quod non hi hodie Turcx y qui ante annos anif» 

plius trecentos erant y cum Canonicx illx l^es 

cderentur > ignari 9 inopes iftarum omnium re* 

rum. Tum potuit ratio ea guftus aptari etiam in 

hisrebus) quas > vel in perpuGlIa quantitace ad 

eosdelatX) eofdemdocerepotuiflentj quanti 

res eflent ^ & quomodo compararcntur. Va* 

canthxccumTurcisnunc : utomnes fanein* 

i Sirac. telligunt} ^etfi non confiderarit hasc Straccht 

ufillrlus. tamen j qui contrarium fcribit » (ed & hoc in 

* terminis Iegis« Etiam addo , quod vendere 

A ngli poterant licitC) fi quid fiiperfuiflet eorum» 

• cisr^. quac ferebantur pro ufu navis. * Uc fic de his 9 

'^^^''^'^^qQ^uCusi^tntumCxxi caufla compasari pofluntf 

/rfrf.^r^refponfumeft9 eadem & vendipoflei fimox 

iS^ w^. ^^ nec u fus eoru m fir. Quarto moveor in eandem 

JlJ^^g^ defenfionem > f quod ea vetitorum ve£Uo non 

f N«94r.quidem per fe talis fit^ fed quia cooperari vi« 

mf. ^u deatur malo ^ quod eft ad Turcarum auxi- 

^^' lium : quas cooperatio , quoniam fit hic k 

remotis^ non modo crimenaliud nonhabeat» 

fed necpariatirregularitatem : ut ita nec irre* 

gularis nt , qui remotam caufam prasbet homi« 

cidio. £t in terminis ita refponuim eft 3i vifo 

judicii clari > eruditionis egregias j ac pietatis : 

item a Navarro» qui virum Ulum laudat > re* 

f{>onfumeft> eum, quitriremes fabricatTur* 

cis y pra&bere contra Chriftianos pugnandi cauf- 

fam valde remotam : In triremibas fervircTur- 

cis, coD^ra Chriftianos belligerantibus ^ illud 

fitimmediate cooperari malo > 6c notatum lege 

Cattoniou 



HfsPAN. Advocat. LlB. I. 89 

Canonica. Arma porcare ad Turcas^ nec(itira 
immediatumi nec ita malum : ut poft alios iidem 
ifti diftinguunt.Quid? Non habentTurcas hodie 
varia invicem bella ? & ad portas urbis ? & cum 
Perfis ? A t vero ifta ferre ad Turcas, quas contra 
Tiucas verifimilius fint futura inufu, noneft 
vetitum. KNuUus enim dubitat» licere juva- g UsUtu 
re infideles contra infideles. ut inquit Navar- ^ i^ ^** 
ruS) aliufque dodiflimus Hifpanus > Molina. ^^f ',^^ 
Chriftiani poflunt Turcis mihtare contra nonNm^. 
Chriftianos : aic Navarrus ; & quod Jicite^Y-a-^. 
juyamus eofdem contra Turcas alios. Sic^^^^^ 
valdelongequeremota eftcaufla^ fi Turca InsimU. 
nunc uteretur contra Chriftianos : qui & re-^-ff'*»* 
motior eft Chriftianis illinc , ubi erac > aut^^^^'* 
futuia erat navis ifta : ab Hifpanicis eft H^fmifir. 
linc reinotiffimus. Et ifto in cafu poteft de-^"«^» 
fendi illorum opinio y qui dicebanc > non in- 
curripcenas^ fi non animo impugnandi Chri- 
ftianosvehanturhsec. quod 6c verba Canoni- 
cxlegisfignifieant : & adftruit modo diAum 
de cooperatione^ ctfi mencem ejufdem legis 
aliam teneant communiten Noneftmagis> ac 
magis difcedendum k verbis- : fed ad hasc re- 
deundum eft magis » atque magis. Tanto 
magisdefendi illaopiniopoteft^ amica literx> 
inc^u noftro: quumprxaliis mercibus> illi« 
dta quas dicumur alia > nihil fint fii^re. noo 
nihil eorum fic » & adjedamenram verius. 
b Ec adjeAamencum non eft confiderabile > uc ^Ji^h' 
noceat) ut deftruat namram principalis. Acten- j/j««(I!* 
ditui quod eft principale » & prodeft : non» quod d^S. 
cftaccefTorium &nocer. Dicohicpulverenxad- 
jedtamentum > dicb ferrum. & hoc , etiam eam 
ob cauflami quia fuerit velut faburra ftabiliendas 
navi Jblcmniter impofitum. Tanto magis 

F ; defcndi 
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defendi opinio illa poteft in cafu noftro^ quanto 

&ip{is Hifpanicis vemiere voluerunt Angli : & 

deftinata alio erant omnia^ quo&portarelice- 

bat. Scilicet de non malo animo raercatorum 

fic apparet : propterquemtamen^kportatione 

rerum vetitarum coUedlum^ (ic obligantur por- 

tantes pcenis. In his fpecialiter vetitis prxfumi- 

iN^jr.tur (ajunt) malus iUe animus» ^Scd tamen 

d. c 6. non eft ( ait Navarrus) hxc juris prssfumptio $ 

jMBiJaT &dc]^''^* Qsndfiruftidhaecportent, quinon 

"**" putentvctitaT Ethos excufari Navarrus cen- 

fet. Quid ni idem cenfemus nos pro iftis mer- 

catoribusj qui certe putarint» non hasc vetita 

proufu^ proadje&amentoinfahurram» inte- 

nuiflima quantitate > futura ufui verifimilius 

contra alios Turcas. Etiam licita ad Turcos 

ferri per placita Reginas Elifabetbae. Has pa- 

trias leges norunt A ngli > quas fequuntur : alias; 

& canonicas illas non norunt • quas exulani 

etiam ex Anglia. £x Anglia autem > an ubi- 

k Fnig. que? ^CertefcribuntnoftriDodoresfimplici- 

rf./.2.c.i/#teri civiles illas pulchras leges) quasfupra al- 

<mme. \^aflsimMs» non fervari.* Et fic igitur quartum 

fiiit argumentum > quod > ubi oftenditur non 

malusilleanimus : Ergohos mercatores non 

teneant ill» pcenas. £ft quintum argumen- 

tum , itidem de Suarezio . qui ( ut monui ) 

fcripfit in cafii > huic noftro pari : & is dicit > 

quod excufantur femper > q ui ifta por tant ) pro- 

1'Bar.i I. fefli modo fint apud oflSdalem. i Et id ex fear- 

S-1*/' tolo. Sednoftri Angli profeffihaec funt apud 

^n^/ bfficialem : & per placita Elifebethac pomint 

haec quocunque portari , dum non ad hpftes 

regni Angliae. Qux inviAa ratio eft. Nam 

quod Navarrus diceret y nec per Principem 

pofie liberari fuos ab illaLege rontificis, aut 

Concilii * 
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Concilii : iilud verum ficin iliis PrincipibuS) qui 
fe non efle fupremos agnofcunr. Nos dicimus 
in Principe fupremo y quod dePontifice Navar- 
f us : pofiTe Principem fupremum Ixberare fuos 
abeal(^e) quas nec teneat aliter^ quam quia 
prac<^pto Pontificis omnes obedire teneantur: 
ucdeaiiisautoribusNavarrushabet. ^ £cgIof-m do. 
fograpbus» Innocentius» Hoftienfis> Ancha-^-J-^*^ 
ranus> Felynus fic tradunt de poteftate hic Pon- ' ^' 
tificis & Ecclefias. At vero Rex Anglias 9 
Rexniincmagnas Britannias nonferet, fe aut 
per Melitenfes 9 aut per alios adigi fub leges cu- 
jufquam alterius. £t interefl: pacis publicas ^ 
nihil ejufmodi audiri. " Sapientifi^me in arti- o ^fr/.j^. 
culis paciS) nec ex parte quidem RegisHifpa* 
nixauditurinamicis ejusRomanus rontifex; 
qui ahbi omitti non folet^ Dicite , an Galli 
terent > fub leges illas fe adigi? num Veneti? 
£tdehisnegancnoftri illii qui fcribuntj leges 
fupradidtas non obfervari. ^ Sed & nec a Pifa- ''J^''^^: 
nis» nec kGenuenfibusfcrvatas legcs has alii J^>'^gf 
notant. £ft crimen hoc ( ut ait Ancharanus 
&Zabarellas) ecclefiafticum. Rex Anglias, 
Rex magnas Britannix videbit » fummus £ccle- 
fiafticorumque arbiter in regnis fuis. ^ £t qui- p jfUx. 
dem jure etiam Canonico id tantum Pontifex ^ ^'- ^ 
voiuit oflendere Principibus ) quae poena eflet^^^7'' * 
imponendaprohoccrimine : atipfi Principes * 
hanc deberent imponere. Hxc & ad lcges 
Caefarumrefpondemus> quasobligant fubditos 
Casfarum > non alips > non fubditos Regis ma- 
gnas Britanniac. £^funt hasc certiffima ad o- 
mncs y five Canonicas > five leges civiles. 
£tiam nec loquuntur ^o cafu leges ^ cum aliquid 
mtnimum vetitum por^atur ( uc in cafu noHro ) 
cumpermifiisplurimis. Ad rationem illarum 

lcgum^ 
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legutn ) & ad noftram difpucationem librorum 
de jure belli> quas jus habencgentium y 6cqux 
tenent fortiter cundos ^ ita re(pondemus : e* 
vinci illinc aihilaliud^ quam ut poflSnt alii , & 
Melitenfes hasc impedire : non etiam ut poflinc 
punire vel in perfonis > vcl in rebus> hos i qui fa- 
'cere velle videntur contra ifhid jus gencium. 
Nec enim jus gentium delida punit > nifi con- 
q 'B^rM.fummata. ^ Cum enim deli&um non confum* 
w/ »94- matum habetur pro confummato i non fit id fe- 
cundum naturam i quas in contrarium fe habet^ 
fedfit fecundum fidc^onem ) qux efl quacdam 
•J^'*-5'improprietas. rEt itaquenec paticur jusna* 
'* turale, utprovulnere, exquomorsnonfequi- 
tur^ poena imponatur morcis. atque fi imponi- 
tur» fitcontumelia quxdam juris gentium. ut 
habet Alexander. Eciam in caufa illa Hanfeati» 
corum prasmonici illi antea per rationes erant: 
& tantum ad tempus fufpendere commercium 
rogati fuetunt : quod hic Anglis fufpendere- 
tur in aecernum $ per accernum fcilicec bellum 
Hifpanorum cum Turcis. Eciam illa erant 
folum propcer res bello uciles. hic de omnibus 
agicur in quasftione noilra. Ad legem vero 
contradus & pacificacioniscumHifpanGTi re- 
ipondemus 9 hoftium nomine non incelligen« 
dos illic Turcas > quamvis di£tum fic de ho* 
ftibus cuj/ifiunque gcnetis. Nam > quas fint 
genera illarhoftium , etiam ibibem eft expli- 
catum ; tam in^aicntium regna altetius » quam 
fubtrahentium fe ab alteriuc Hominio* Non lo- 
quicurlex fcederiseo cafu, cumalcerPrinceps 
invadcret regna tertii : cum gereret bellum 
ofFenfivum. Sapienter! nedefenfio, utplu- 
rimum jufta > ac favorabilis , conjungeretur 
offcnfioni, fa^pcinjuftasj faepius infavorabili* 

£c 
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Et ne ficret etiam in poteftate alterius ^ infe- 
rendo bellum > turbare ita commercia # rem i 

favorabiliflimam. £t non invadunt nunc 
Turci beUo Hifpanicos. Non intelligit de 
Turcis inquam lex fccderis : auamvis vidc^ 
antur Hifpanici Turds astemi hoftes. ^Nonf ^•/•u* 
func enim proprie tA qmdcm hofics : cum^^^''* 
quibus bellum non eft : quibus bellum de« 
cremm non eft. ut ut jura hoftium cum iif- 
dem fint qusedam. ' (^od eft habitu tale^c laf.Lu 
non eft proprie cale ; fed quod aftu eft tale.jji ^ "»- 
Et Hifpani non funt aftu noftes nunc Tur- jj^wfc 
ds. " Qucxl verbum pofitum eft z&uz]i'vmii.Rmi, 
ter ad unum y non debet capi babitualiter ad'-^/^ 
alterum » & cenferi pofitum diftbrmiten 
Sed verbum hofies > hic pofitum in lcge fce* 
deris ^ liquido notat hoftes adualiter y im^a» 
dcmes regna alterius fcederati , fuhrahemes 
(e k dominio alcerutrius. Etiam nec illud 
eft dicendum > quod Rex nofter magnas 
Bricannias voluerit > cum secerna Hifpano* 
nim hoftilicace > curbare commercia fuis 
fubdicis maxima , & in ascernum. Dura 
hsec foret fervitus. dura incerprecatio y nec 
admiccenda. Incerpretatione non aequa utri* 
que pard. nam Kex nofter magnas Britan* 
nix non habet hoftes astemos. habet cum 
Turcis commerciorum jura. * At illa in-« ^^^ 
terpretatio tenenda cft , & reftringendo >|?(;55i- 
£c extendendo 9 quas fervat asqualitatemif'/i^.ii7l 
onerum > & aequaliter confulit utrique con«- >^S- '44» 
trahenti , & minus praqudicialis eft alteri.J^j?/*5 
Ut hasc plura funt , & vulgata apud no^ii$m.mSJ 
ftros Dodores 9 6c certifiima» Qupd vero 
videtur > efle Hifpanicis aAualicer nunc 
bellum cum Turcis : cum hi geranc 

ocllum 
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bellutn cum Casfare > cognato , 6c adhasrente 
RegisHifpanias» & adterras Hifpani patrias: 
facUis fit ifthic refponfio. & quod Casfar ipfe 
Turcis hoc beUum y quod geritur per annos 
hos triginta concinuos > movcrit primus : & 
j Jfih.^. quod jusCacfarisadRegem nonattingic : ^ & 
^i* hiL q^gg ^^3 privata eft > oognatio ad publicum certe 
non pertingit. Et nihil ifthic valet nominatio 
Cacfaris in adhxrentibus Hifpani. nam pro cer«> 
to res ea feria non eft > fed fbrmula quxdam vul- 
garis ceremonix 9 & conteftadonis benevolen* 
tix. Quid ? ut iidem ferc omnes nominentur 
utrinque adhasrentes > fc non fit hasc fbrmula 
ft ^. ceremonias. ^Qui tn bello non adhasferunt^ 
si"/.39o> jii jure nec poftunt in adhaerentibus nomina- 
ri. £t Cxfar Hifpano non adhaefit in bello j 
quod inter Anglos geftum > Sc Hifpanos eft. 
uc ita cum Casiare jura amidtiac femper fer- 
vata fuerunt £lifabethae bello durante. oc idem 
nunc Cxfar in adhxrentibus nominatus etiam 
knoftroeftRcge. Prastereanominatiilliadhas- 
rentcs 9 qui nec nominarunt ipfi fe i nec ratam 
habuere nominationem de ipfis faSbam per con- 
trahentes 9 ut non obligantur ipfi articulis fbe- 
deris ^ ita ipfi alii quoque non obligantur. £t 
quidemderatihabitioneficrefpondet Angelus» 
&certiffimi juriseft. Minus eft nihilo , quod 
deterrispatriisHifpaniinfertun nam talester» 
rac non funt , de quibus bellum Casfari eft cum 
• 9 D. Turca , quas non nifi per longam fpem queunt 
TtihM did cSe Hifpani, & Non dicuntur Hifpani^ 
h^DD^ quag nec funt in pofleffione Hifpani , nec in do- 
-imfmiudiVtiinio. ^Bona patrisvix dicuntur filii bona> 
lik. & &necproprie. £t fimilia. Quodtandemdc 
^^jilk !• ^^^^'^^^ addebam > quas habet HHpanus in excr-p 
^ jii.itf. * dtibus Casfarisj fic tollitur» quod> ^ qui au- 
B, xiliatur 
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xiliatur in bello » eft quidem in bello > fed ipfe 
non gerit bellum. Et fic refponfum contrariis ^ ^^^ 
omnibus eft. & adfirmatum eft jus mercato- ^.^^^y;^'^^ 
rum : ^ pro quibus 6c in dubio judicandum MMnti.u 
cft. mf.i^o. 



Caput XXL 
J^e jure ehjili tenendo in dppeUdtioni-' 

bus ajudkc jtdmhalHtatu. 

QUasftio efl > fi in judicibus appellationiSf 
cum appellatur ^ judice Admirallitatis » efte 
debeant hi quoque > qui jus Anglicum profi« 
tentur commune : an foli fint dandi illi^ qui 
jus Angiicum profitentur civile* Ut fic ego 
jura hasc duo diftinguo. non appello alterum 
Anglicum^ alterum autem Romanum. Nec 
cnimin regnoprincipe aliud jus fit^ quamre- 

J;ni ipfius. t£t non proprie loquuntur^ qui tc^ceur. 
oquuntur aliter. Videbatur vero mihi pro di- ^- ««»<flfw 
verfa parte effe > qubd cert um videri poflit , in- ^^^*'^'- 
tendi oculos & ad commune jus in hac curia 
Admirallii y oportere. itaquc & peritos ejus b jtic. u 
juris oportcre in ea judicare. Atque movere ^^* ^- «y- 
Videtur valde , quod jubetur juxta Admirallita- ^*['J*^ 
tis judicare ( ut literx loquuntur Regias ) fe- qttJ!!nm 
cundum jus noftrum. qua appellatione non ci- pf- P^^. 
vile , fed alterum certc commune Anglicum ^*r *' 
intclligatur.' ^ Ut fic ipfi difcrte ad literas An- ch^g».». 
lix Regis tradunt Intcrpretes juris civilis. af. cv^. 
uid, quod ufus quoque ftare creditur » ut d^^J!^f'far. 
utroque juris peritorum gencre adfumantur joi. *•' 
judices appellationum hic pro arbitrio ejus,f««/^434» 
qui dare hos j udiccs habet ? « Et in confuetudi- ^3^1'Al 

ne > 
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ne f quse credi ifta valet licerarum regiarum in« 
terprecativa 9 Aifficere, femel fadum ita fuifle» 
iidem docent autores no(hri. Sed &c conftitu- 
tiva confuecudo y &c deftitutiva hic obtendetur^ 
ubi pluries ita fit faAum > ut judices darentur 
etiam Profeflbres juris hujus communis. Hxc 
ego prodationecQgitabamiila promifcua. £t 
his tamen , aut fimilibus non obftantibus , exi* 
ftimo y non alios hic dari oporcere judices, quam 
qualis ipfe eft Judex AdmiraUicacis > Profeflbr 
juris Anglici civilis. Ecenim judices appella- 
tionis viderehabent» an primus judex judica- 
vit bene : quod dijudicandum eil ex eo jure^ 
fecundum quod habuit judicare : & hoc utique 
efl y quod profitetur, id efl Anglicum civile» 
In qua vifione quid videre pofiint Profcflbres 
alterius juris > ego non video > non videric 
( opinor ) alius quifquam. Quid fi jus alterum 
illud ftatueret contra $ quam ftacutum eft civili f 
a GsU. d Scmper vcra eft fummi viri fententiaV de noa 
* P* '/• reprehendenda definitione ^ qu« fit cx fefta de« 
finientis confedta Sit igitur definitio judicis 
Admirallitatis confefta ex jure ^ quod profite- 
tur^ ideftlacis. £t hoc mibi primum eft ar* 

fumentum : Judices appeliationis tales efle de- 
ent^ oualis eft primus Judex : fedprimus Ju- 
dex eft rrofefiTor juris Anglici civilis. £rgo ju- 
dices appellacionis efle debent Profeflores juris 
e Cf>*.^ Anglici civilis. ^ Judex appellationis debet fer- 
JJ^^^/ vare, quod fcrvavic Judex principalis. Appel- 
lationis caufla eft naturas cjufdem cum principa- 
f oiif. li. ^ Et pro D E o ( ponam ipfa verba Oldradi ) 
tmf, 320. advertat Judex appellationis : nonne debec 
Judex pnorem fencentiam mjuftam tantum 
pronunciarc , vel juftam ? Ergo in fecunda 
inftantia caufla eft » ficut fuic in prima. 

Quid 
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QuiJ illa vulgaria recitem ? Subrogatutn ede 
ejusnaturae^ in cujuslocumfubrogatur? Nam 
ludex appellationis fit veluti aliquis fubrogatus. 
^Ubi&coepturnefljudicium» ibi finiri debet. g ?£im. 
&honeftiushoceft,&j.uriconfentaneum. Er ^^f*S^ 
gO) &'quojurecceptumeft. Quod fiadverfus 
haecomnia objicitur contrarius ufus y objedioni 
iftirefponfioaddeturftatim. Interimerit argu« 
mentum fecundum, quod obfepienda femper 
fit omnis via ^ quae ducat ad dtverfas ejufdem 
cauflk fententias. *»Unde celebre illud apud ^J'^^f^[ 
nos eft> cauflarum non efle dividendam con- Jii^^^Arl 
tinentiam : & partcm unam cauflae non ven* d€ srb. 
tilandamcoram judice uno> aliam coram ^lio.^fj7J^ 
£t ratio illa quoqUe adfertur» ne in una atque 997^13. 
eadem caufla diverfas proferanrur fententix. 
iAtque ita dant omnem operam > leges fem- i /.30.A 
per omnes 9 nt judices etiam cogantur can-^J^*^'* 
dem ferre fententiam. ^ Et fic judices dan-iri./.^' 
tur numero im(>ares > ut una pra^valcat fem- f*^. W- 
pcr fentcntia. Et fic funthujus generis *'w^j^^/ j^^^ 
plura. At vero quis dubitet » diffenfuros pe- ^^,4iVt 
ritosjuris communis, &periros juris civifi8?i«*<>'^- 
J Bfi nawralis hminum ad diffemiendumfacilitas/^^J'^ . 
"* Apertas, & inveteratas fimultatcs jam du-^//^w/ 
dum exerccnt inter fe jurifperiti ifti. Etiam decutai. 
jura illa diflentiunt , etiam. Aut . diflen- ^*}: *• 
tiunt jura ^ aut mterpretes junum m caufla^ m Owei 
de qua modo illuftris C^far ludex fecun- ded. ep. 
dum allegationem noftram pronunciavit •^j'*/* 
nam fecundum Leguleios communes adqui- "'^' 
ritur hofti res 9 quas capta pernoftavit apud 
hoftem ; fecundum jurifconlultos civiles noa 
aliter 9 quam fi perdudta quoque intra hoftis 
praefidia fuerit. Aut fi funt hacc jura concor- 
dia : eriam 9 quod judicatum crit 'i peritis 

G civilis 
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civilis juris , idem & intclligetur judicatum 3t 

peritis juris communis. Eccur igitur hi con- 

vocentur , fatigentur fruftra » vel cum periculo 

potius, ut bene lata fententia convellatur pcr 

difcordias , aut male lata etiam per difcoroias 

Tn^dl' "^" emendetur. "Fruftra fit pcr plura, quod 

,jr«/ poteft fieri per pauciora. Male fit per difficilia t 

itii mani. quod poteft fieri per facilia. Qux itaquc aperit 

inrifd. j.^j|^ yj^j^ [jjj difcordiarum incommodis,ea non 

cftineunda. Atjungere Profcflbres horum ju- 
rium nu nc eft ratio , quae viam aperit his difcor- 
diarum incommodis. Ergo ratio haec non eft 
incunda. Non per fedtas illas veterum noftro- 
rum, Proculianorum , &Sabinianorum, per 
o Hot. quas totum pene jus conturbatum fuilTe , ^ di* 
mntrib.ii cit Juftinianus nofter, tanta potuit exfpeftari 
difcordia , quanta per iftas civilium in Anglia 
poteft , atque communium. Scilicet noftris 
illis fons unus, & principium unum : nobis, 
&LeguIeis iftisalterisfuntdiverfain eadem re 

f)rincipia, atque contraria. Vae partibus ifthic 
itigaturis fub judicibus variis, fub juribus di- 
fcordibus ! Ecquid tandem ni(i ut exfpe(5tet ille 
contra fe fententiam , qui abftulit in inftantia 
prima favorabilem ^ ille exfpeftet favorabi- 
lem, qui inprima contrariam retulit? Et hic 
mihi ufus idem objicietur folus , qui often- 
dat, quemadmodum exea ratione incommo- 
dum iftud non confequatur ? Ego autem au* 
diam, atque difcam, fipotero, iftam praxin* 
at interea argumentum bonum vincit ita eftc, 
ut diximus , de incommodo certo. Tertium 
critargumentum, quod nec jus Anglix com* 
mune aptum fit , fccundum quod peregrinis 
jus dicatur. at fit aptius jus Angliae civilc. 
Quid enim ad jus Anglias commune de his, 

qui 
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qui funt foris ? Non eft in illos voluntas 9 noq 
eil poteftas > non eft oratiq. Cedo oflendatur 
hujus juris lex» quserei? inHifpania (puta) 
geilasinter Gallum acltalum > ponatformam : 
ut (i de illa re hic in Anglia inftituatur judi- 
cium 9 etiam judicetur ex ipfa lege Anglias. 
POrdinantiajudicii legis Anglia: (ervabunturp 1.6^. 
in Anglia : decidentia pctentur aliunde. Ut "J/^^^^; 
eft diftindio rationis omnino naturalis : ut de ^ fj^ * ' 
re judiceturexlegeloci) ubieageftaeft. ^E^Rni.^! 

fSfi 5* HJlr/u$ ^V2^&' ^ • 3 "«V*^ 'f JuXtlorng , re- f£''A^2?* 

fpondebac Antoninus : & Augufti exemplo t^nf!\lx>n 
rejiciebat confultores ad legem Rhodiam > per q /. pe. 
quam nautica judicarcntur. Cum autem civi- ^*/-^^»^t 
li juri in his praefertim nauticis > vcluti juri 
cuidam gcntium > fubjiciant fcfe omncs > ex 
hoc etiam jure omncs bona cum pace judica- 
buntun ^ Etiam Gallus : Ut plurimum jurU r Fah. j 
gemiumefty ^uod juris Komani efi. unumcommu-^^'^* H* 
nitefin Occidente receptum. ^Et Hifpanus : Ea ©- f ^^/f- 
mnia > ^uafunt jmifgentium , prius futffetamum * ^-^^-^ 
fufis ciyilis y fed pauUatim cteViJfe y aut Velocitet 
iranfVolafie ad reliquas gentes , ^c. Qux fafta 
cum civiliRomanO cernimus : ' 6c alii etiam c Dwtii. 
tradunt, Aut quis non ita? Quis > ita cffe^f^^f'^^ 
noncernit? Etfinon aptum cft jus commune **'"'"''** 
AhgUacexterisin cauflis: ccrte ncc in his apti 
judiccs Profcflbres juris Anglix communis: 
apti vero cum fuo jure Profcflbrcs juris An- 
glias civilis. Ethasccgo pro dationc hac non 
promifcua judicum facicndadifrercbam. Con- 
trariis autcm fupra allatis rcfpondco , 6c qniden^ 
primo, quodnonfcquitur, uc fi attcndendum 
fic ad ftatuta rcgni, etiam& Profcfforcs juris 
communis fint admictendi judiccs in appclla* 
tionibus ^ judice Admirallitatis« Scilicct ut 

G z primus 
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primus Judex quoque debet ad ea ftatuta atten- 
dere ; & eft tamen Profeflfor juris civilis ; ita 
& judiccs appellationum efle poflint foli Pro- 
feffores juris civilis. £t haec refponfio fatisfa* 
cit etiam argumento fecundo. Quodcunque 
cnimfitillud noftrtimjas in literis Rcgiis: quo- 
niam cjus adminiftercft pofitus Profenbr juris 
civilis, certckfimilibus admioiftris nonfueric 
mf.&l^k. lAtiicabeundum. Imo^ quia qus juris noftri 
cif#iffc». adminifter eft pofitus Profeftbr jurisciviiis^ 
^» P^^f faris oftenditur , appellatione illa notatum iti- 
J^Jlfr^^^dem juscivile, aut adminiftcr ineptus (quod 
Ca/ir. L ' ncfas diccrc ) pofitus fit. £t quod Interpretes 
o**/^ ^* noftri diverfatractmt t indc cft, quoniam non 
iif/«. if/ circumfcriptc ad judiccm loquuntur. "Cum 
fd. le. nii imo > verba capienda f ctiam perquam impro- 
^R«»iif. pric, cx pcrfona illius , ad qucm fiunt, non 
Vri? ignorarint. *Refcriptum ad Praefcdtum Mc- 
mii.tefl, diolaniinteIIigitur> 2cc. Vcl quia noftri Intcr* 
ufMih. prctcs nec intcUcxcrunt i in Anglia nomine 
rT.iiiJ^^l^^i^i'^^ non communc fignificari » fedcivi- 
•ff.ufu le ipfum» quod nos dicimus. ^ Nam intelli- 
* ^-y'- guntcertc, capicndaverbaeflcfccundumcon- 
««2^ 2<f. "ictudincm loci. Tcrtium non obftat argu- 
y fanw. mcntum. ^ quoniam probandum fit de illo 
^•^^•^* ufa inter utramque partem cxtrancam » cum 
)[J[^i^" Hifpanis. Inter alios ada, vcl judicata,aliis 
^r^. i^i.nonnocerc» cIamantle^es>di(9:atratio. £tipfe 
-fewr. ufus jgft ftrididimas facuTtatis 9 non fc porrigens 
^mmXi. adperfonasalias, ad cafus alios , &c. Namcft 
%%6u.^ quidfacti. *£tnonfitfa6lumuItra, quameft 
«»/. 268. fadtum. non fit ufus ultra 9 quam cft in ufu. E- 
ft Rjii. I. ^^ > ^ ^^ cauffis mat rimonialibus immifcucrint 
aif/:i^.'fc ifti Legulei communes, in ceftamcntariis » 
/w(j. /./. in £cclefiafticis » in maritimis , in caeteris id 
'i/l!;^, genus, quaj tamen civiiium propriac habitac 

funr 
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funt fcinjper : fed immircuerint fe , quia erant 
illas cauffas Anglorum > erant de rebus AnglisCf 
erant de geflis in Anglia : num propterea ad 
has externorum fe proripienc ? Quid fi & per 
evalefcentem indies potentiam fludioforum il- 
lius juris communis (int illa fa£ta ? ^ Termini b Prnn. 
tamcn antiqui tenendi funt ^^ 



Caput XXIL 
DepoJfcJ^one hiji non duferendd y yel mo^ 

Vcnda ^ fiA emtffe ikmtur us raptai pa fira^' 
iai, aiqucctiamcxipfapifatn. 

Altlex : ^Mulicr UtopusfaUnatumvbmakfi^^ t.6.de 
cium data ) Cf dcindc a latfuneulii cxtcragcn^ ^^f^- 
tis capta > & jurc commcrcii Vcndita , ac redcm^ 
ptay in caujfamjuam rccidit. Cocccio autcm Fir^ 
mo ccmurioni prctium cx fifio rcddcndum efi. Cu- 
jus legis argumento Dodtores plurimi > & quos 
vidi » omnes ^ fic tradunt ^ quod qui emuntb Cr^ 
rem fiirtivam » vel vi raptam Ji latrunculis , re- Jf ";'°;^. 
cuperent pretium k dominis* ^ CaepoUa fic ait deufnc. * 
per illam legem & qui ad Cacpollam fccit ad- r* ^t^* 
ditiones. cEtficJafon : qui ad C«pollamre.y'j;''J^ 
fertfc. EtficPicus (ut addit Mcnochius la-ciir. 
foni^ in fugitivo, qui potuinbt res exportared -^^*- 

eo, unde («*quodhabct Ancharanus, h^^^^\^mn.^i. 
idem in emente k praedonibus tradir j etiam & e Jr/r. /* 
pro interefie , & damno recuperando ) domi»»». $- 
nus iUas recuperkre non potuiflTet % Ve/ non ita dc Z'"'! '* 
facug : «Aliidenon proxma fpe recuperationis^i#. ^g 
^unt. ^Et fic Alciatus , quod iftud €tiam-»''^'">- 
fit valde anuum , ex quo omnino dominus^'^,^ ^ 
non potuinet eafdem res adbione aliqua kj^r^ffr.i^^ 

G 3 latrun-^»^»* 
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iMtneth. lacruiiculis confequi. ^ Et fic Mcnochius : qui 

ls^n!i6. h<>fque aliorquc citat plures 9 etiam Thcologos. 

£t citat nullum in contrarium : ut conjicere 

^^'*'"*'liccat, nec ullum efTc in contrarium. ^Ego 

2. cje ^^^^ Pomatium » Bonifacium > & qui alius 

fmr.B^mf. huic citatur ; item Mantuam & Straccham > 

^^^ra ^"^ ^ ^^ piratis ipfis exprimit. " Etiam y cum 

:!r. w'95* q"is rcdimit libei-os homines k latrone > vel pi- 

Mffi. £• rata > poted redemptos retiocrc pignori > donec 

^"'stt'^' ^^^^^^^^"^ fibipretium redemptionis. Et igi- 

njvLf.x. ^ur certum fit , hoc nominc non movendam 

».18. pofrcifioncmhisf qui re^ raptas de ipfis etiam 

i Detid. raptoribus emerint. Et non huc contra adfc- 

ttmiit. ^^^"^ perplexa Covarruvia difputatio. Nam 

imoinpartem fupradidbam aliegat eum Meno- 

chius. lccm de aAione negotiorum geftorum 

turbatille. &nonfequitur9 quod fi adtio nego- 

tiorum gedorum his redemptoribus negetur 9 

ctiamexceptio, & retentio denegetur. Faci- 

]ius hacc enim tribuuntur. Non huc contra ad- 

feratur> quod loquitur lex depiratisgentisex- 

terae : & praefens cafus fit de Anglis • qui de 

piratis A nglis redemer unt rapta Venetis. itaque 

X SHfra. nonredemcrint Anglideexteris. H Etiam nec 

'• »*• Venetis fint Angli exteri. Ego enim refpon- 

debo , illud « quod ait > exiera j contigific 

Jurifconfultoex fa&o : utpatetexcafufcripto, 

i.»!i8.' &proprio adfumpto hominis ibi nomine. ^lta- 

de t^nfi. que ad cafum fpecifice non fit reftringenda ea 

Jaf.c dcfinitio. Etiam ratio Do£fcorum eft gene- 

pet%"n.^^^^^> quod non fitrcs rccuperabilis > conclu- 

».2a./i9'.ditquegeneraliter&in nonextera^ ; &oftcn- 

« 9* c. dit y generaliter illos intellexifle diftata fua , 

^f''^' non reftride ad cafum illum lcgis. Etiam 

ratio glolTatoris generalis , appofita legi 9 de 

utilitergeftonegotiodomini* procul dubio & 

ipfa 



HisPAN. Advocat« Lib. I. 103 

ipfa huc recidit , quia facilis alias non fuiflet re« 
cuperacio. £c racio plane millcat in praefenti 
noilro cafu. ut judex > "^ cujus arbicrium eft m P§rt. 
hic , liquido cernic. Quid , quod Anchara- $ fi^^ 
nus in pracdonibus non exceris ponit quaeftio* ^^'^iv. 
nem : &definic^ uc didum jam eft ? Verum 
age & hoc ipfum excuciamus de gence extera. 
"Sancaidex, Non dubho^ quin fotdtraii y C/i-" '^'' 
hcfiy mba txttfi fint. Budaeus autem contra fi- *^''' 
dem exemplarium ( ipfe fatetur ) legic 9 fx* 
titni nonfint : ut fenfus confentaneus fit. quia 
cum foederatis non fit jus poftliminii, fit au* 
cem cum externis. ^ Cacterum & Gramma- o rroirr#i 
tici illi veteres docent , externum cffc quem ^'J^"'- 
dicimusexterasgentis^ alienas terrae , ex alte- 
ra gente. P Et apud Virgilium : Si gener extcr- ^^^^^' 
tta petitur degente Latittk , Omnem equidem fw "'^' 
ptris tr^am > qua libera fiojlrif Viffidet , externam 
reor. ^ Ec apud Ciceronem eciam da his fociis > 9 p'^- •"• 
qui & Rom. provincias eflent, nationes ^^^^- V/^i^T'^" 
ta. 'Externi funt > qui non fubditi : alibi vtinhiti^iu 
jure. ^Duo funt gcnera gencium ( inquic Bar- 9«' *^h 
tolus) principalicer : populus Romanus , ^{'ilr.t. 
populi excranei. & ad hos idem cicac didatn le- 14. d$ 
gem. & inhis recitat eos eciam^ cum quibus^^^P'- 
pacem , eciamque foedus habemus. ' £c in ju- 1 2ft».^p. 
realii> quifubaici, proforma Virgiiiana^ imt 

T J5jUl7f{6^r iC9e&t««K OXtjV^A^J'. ^ Itl jurc futtt CX- U /. 3. di 

terni > qui ex alia funtprovincia, etfi non de ^- ^^^^* 
alio fceptro. A^ohA^M , tcrram cxtraneam i^^v.k^. 
fic reddic vetus Novellam Intcrpres. A^uhi-m 
ex aliofolo) alienigena eft eidem« £t itaque 
(ut breve ^ciam) duplex fit hujus vocabuli 
fignificatio. £t per utramque Vcnetus An- 
^lo extcrnus ccnfeatur. £xternus ( inquam ) 
it » non modo extraneus. Scilicct plus ille 
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c dhU^ videtur > quam iftc : * nam ifti relinaui in tcfta- 
Tid. inff. menco poceft ^ illi non poceft. Eft ille pere- 
^//.///.aigrinus ^ eft non civis. Non movct Budaei me 
racioy nixafundamencofalfo, quod excerarum 
gencium nomine illi incelligancur» cum quibus 
eft juspoftliminii» non alii fcepcrorum exccr* 
norum. Imoverohiomnesruncexcerni : ecft 
y of!b,t. non cum omnibus cft poftliminium. ^ Cum 
^Vi«.M.illiseftpoftliminium cxccrnis» cum quibus a- 
'^ miciciam nuUam habemus. uc ipfe expofui alibi« 
£rgo fenfus confencaneus fupradiAas legi fic^ 
uc foedcrati quidem libcri finc nobis cxccrni ^ 
noncamcn talcS) cumquibusficpoftliminium. 
£c fic Veneti Anglis ( ut dixi) cxcernL Ec 
quod Angli hic dc Anglisrcsillas redcrocrinCy 
noneis nocerc habctincaufla» fi Vencto non 
nocercc j qui dc Anglis itidcm ea redcmiflet. 
£t fit facis ) quod piracx fint cxterni Vcncco 
iboliaro, cCfi non finc cxccrni rcdempcoribus» 
Abfurdum cft y uc Veneco tcncretur Anglus 
magis > quam Venecus. Lacrunculos extcrse 
gentis lex ccnfet non k redempcorc ^ dc quopoft 
mcminic , fcd ab eo » cui rapca mulier mic> 
* A a. c. nempc fifco. Vcrum & de exccris imo redemc- 
'^*'* runc Angli , de Prxfedo Tunccano. t. Porro 
nechisnoccti quod^calialext dicaccfTc rem 
incivilemf nolle furcivas reS^iA-ius reddcre> quam 
precium fuerit folutum k dominis. Nam ca lex 
non procedit , cum rcs cmpta de latrunculis » 
& piracis fuic. ut fic Csepolla 9 Mcnochius , alii 
doccnt. Hoc in cafu ( inquit Mcnochius ) ccf«- 
fat fufpicto 9 quod fuerit cmptor furti parciceps» 
vcl fueric negligens in pcrfcrucanda conditioiie 
vendicoris. (^ae dax funt confideraciones lc- 
;i$ iftius. De re auccm ncc dubia plus facis. 
Li vcro indubia fit conclufionon movcndas hic 
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EoflTeffionis. quae nec ipfis moveri folet latroni- 
us. « Etiam eft poflTeflio rei furtivx , & vi y-^^* 
pofTeiTx^ etfi dominium adquiri ejus non pof- „jj^^]^;v^ 
fit. nec enim vetita cft poflcffio > etfi vetftum ter.n,7^j. 
cft dominium. ^ Etiam non fit ullum pofrcffb- ^ "^"^- 
rium recuperandas pro re mobili , rapta » furti- j,*^*^ \,l^\ 
va* ^Vcnetus amifit poflTefiionem perpoten-w-8.i;# * 
tiamlatronis, veluti per inundationcm. Pof-'''l*jr- 
feffio & furto pcrditur. Et in mobilibus pcrdi- h i£m^ 
ta naturali 9 perditur etiam civilis. Ne quid W. ^jt* 
dicatur 9 ^ ftari dicenti de non fuo animo amit- ^*"/*»'- 
tendi civilem. Scdnecftarihuic difto, fi-pro-c^T^aa^ 
beturcontrarium. « Quod ego hicproboi quia item ^uu 
Venetis non debuit cflc talis animus. ^ nurud^ 

L 12. $. nit, df re, sn. /«• p; Com. /. rem. qn£. dt #if • p^Jfl nii aiii^^ 
Rip. nnm.y. t. d 3tf/. /. Ceifm. nnm. 2t. t Videcdf.fi^^ * 

C A P U T XXIII. 

Siemptores r^ptorum retinere ilU 

foJfimftbL 

NOlIent Angh' mercatores res raptasi ^ (c 
cmptas , reftituere prioribus dominis ullo 
modo. Scilicet emerunt Tuneti. ubi non hoc 
eft jus> utnon liccatemerc vel depiratis ipfis. 
Quod n autem pro defiderio iftorum mercato- 
rum fivc lcx» fivcconfuetudoTunetana judi- 
caret : quis dubitet , quin 6c hic idem fit ju- 
dicandum? »In decifivis, & meritis cauffae » ^'M- 
futcommunis eft omnium fcntencia) locus^'^^^^^* 
geftae rei attendirur femper. At ifti mercato- uconf.iu 
Tcs i^fummo Tunetano magiftratu , & res''»^/- 

fn. trU Bit/. mh» de conft, n. 41. Mantna ^gidi. i. fifnndns.de eviff, P#« 
regr, cofff ^, n, sj. <^ cenf, Z9}. n, f. Crof. c.nCnnim4rnm,n. 30, A 
ionJL 6, Bertr, coif*9, M. ^,p, u CsBriel de cenfn. cmtci» l.d' Jt. 
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fifci principalis procurante emerunr. Ergo 
& Tuneti fuerint iili tuti. ergo 6c ubique fuit 
b Cfph. tuti. ^Tutusftatim> qui emit afifcocujufvis 
odd ^^* ^rincipis. ut receptior haec eft opinio. ^ Vel de 
parif/i. }^^^> quidquid fit , certumeft» quod ita cbfer- 
gwf. 1. vatur de hStd. 6c talis obfervantia fadi pro jure 
* jfT.lS habetur, Nec permittunt Principes , de fua 
7Ji.fi. ^'difputaripoteftate, «^Non audeo (inquitBal- 
a 'Bai. i.dushic) ponereosincoelum» & dicerecontra 
^^: H^* potentiam Principum. nonis fiim^ qui velim 
€9nf,^$6. (inquit) ft\angare mundum. Dicatautem & 
€ Ctfiw. 3. aliquis Anglus mihi 9 fi emifteht mercatorcs hasc 
jnft.Ani. ju pubhco mercatu Angliae , an reftituere domi- 
ftn. nishabcrent, five Venetis, fiveAnglis, five 
f Uc.it zVns. ^Negatlex (utaudio) Anglia?. Quid 
^^^^•^•MexAnglix? Etalibi, nondubito, ficcft. ^Sic 
^qnt. »*^^ Paduae. Quid, diciraus cum quibufdam : 
zju at non valere legem ? Inepti fcimus > ^ Quod 
fon. & de fado fervatur , licet de jure non valeat > 
^^Parifg. perinde . ut jus , habetur. ^ Confuetudo loci 
tonf-jy. juftum facit contradum > qui alias fit injuftus. 
n.i$ &\ Contradus eft licitus , qui frcquenter in re- 

^•v/. 100. . * • O 1 I 

n. i6. gione exercetur per bonos viros , & legales 

jPn^M^o mercatorcs. Eccur igitur rcftituent eadem 

^^^^"^/^■'•emptadefifcoTurcico? Dicent, ^quod ego 

Viirtr.{'^^ caufia alia dixi ad fifcum Regis Barbariae, 

f.i.cpnf.in fifco Principis fiji valere jus illud , Lbene 

^' ^ a Zenone. & efle hoc mihi repugnare y fi hic 

€. is^^^ ^l^^^r difputo. Caeterum funt difFcrentise ca- 

1 3irr».c. fus hujus , & illius. ^ Accipe 9 quod didta 

IeuU r ^^^ fi^hftituit fifcum , loco polTeflbris convc- 

^"^jl^^lniendum. quod ut in fifco Barbarico nOn 

mjf. obtinet , hofte Hifpanis : quod ibi monui. 

ita in fifco obtinebit Turcico , fcederato Ve- 

neris. Itaque agcre illic poffint Veneti > & 

debeant. & itaque obiicere non po(fint> exrra 

fifci 
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fifci alienantis jurirdi£tionem tradlari nunc rem. 
Nam tra(Statur tamen 9 ac fi illic in clecifivis 
tradtaretur. Sunt alias difFerentias hujus^ & 
illius cafus. Illic & de piratis emerunt : £c fi- 
fcus non nifi profoIemnitatequadamintcrceC' 
fit y &c. £t hic non tam urgeo fifci privilegia^ 
quam commune jus actendendi locum contra- 
aus. Stet igitur hic illud fic argumentum: 
Qui ex lege loci geftx rei tuti funt , hi & in 
Anglia tuci funt : Hi mercatores tuti funt ex 
lege loci geftx rei. Ergo hi tuti &hicin An- 
glia funt. Sic modo argumentum fecundum : 
"*Quod lex Atinia 9 & qux de vicio rei furtivag J) f/^'^ 
tradic ^ incer cives locum habet : Sed inter^w. mmI 
cives non agicur nunc res. Ergo de vitio rei 40. 
furtivx non nuncdicetur. Poteratealexobli- 
gare iflos quoque> cum & Afiica & Britan* 
nia erant civitatis Romanas > non modo Ve- 
netia. Sed nunc non fic eft > cum difiin&^ 
civitates funt. "Ut fic Fulgofius refpondit, n Fmig. 
legem jubentem agi de criminibus ibi > ubi rei ^•»/ H9- 
reperiuntur, eo jufc procedere, quo univcr- jf'^* "* 
fus orbis erat Romanorum fubjefl.usimperio. (rwt. 
hodie ( quod ipfa evidcntia manifedet > & o- 
ptima legum interpres y minimeque mutan* 
da confuetudo) propter feparationem jurifdi- 
dtionum) five principatuum non fic efTe > nec 
inter civitates invicem fccderatas. Nec inter 
civitates ^ inquam , invicem fcederatas : uC 
cenfcnt Baldus 9 Alexandcr contra Bartolum» 
& Baldus quod Bartolus non placet fapienti- 
bus iflhic I & contra eum flet confuetudo^ &c. 
Et tamen de focderatis quicquid fit , ® in qui- <> ^^ 
buslafon, alii de jure tcncnt cum Bartolo: in /^^^^"5] 
non foedcratis certc jus ficefl, utdixi. Non/r»/V«l 
efljus illud civilc allegandum temere. & quod ^^^ 

ad 
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ad dvitatem fe cogit 9 non efl: extra trahendum 

p Emer. i Hdicule. ^ £t notctur > quod valet ctiam argu- 

cwtr. ^imcntumkcriminibusadcontradtus. nampari- 

li^dho* fi^^^^"^ ^^^ i jure. Et igitur fi de crimine com- 

PfV. $.'* miflb in uno principatu non redditur(quod Ful- 

fentint.n. gofius docct) ratio in dio ^ nec de contradtu ce- 

^eUwt ^^^^^^^ ^^ ^^^ principatu reddetur ratio in alio. 

Ai fefn-- Huic autcm argumento non adverfetur) ^ quod 

l9i.it. 13. muiier in opus falinarum data» & dcindeilla* 

S/""w^i* ^^"^'^5 exteraegcntis capta,&jure commercii 

q UJ.7j\ rcdempta> in cauUam fiiam recidere dicitur : et- 

eUesft. iam rervus>ercptus per latroneS)& hoflium poft 

potitus^ & his vidis reccptus > venditufque 1 iti- 

dem redire in cauflam fuam furtivitatisjnec po(^ 

fe ab emptore ufucapi. Nam in civitate,& in ci- 

vibus ifta ioquuntur. at mei mercatores non funC 

civesVeneti; quorum Venetorum resiftsere* 

demptse efle dicuntur. non funt res iflas redem» 

ptx Venetiis; ubiin fuam recidiflent cauflam 

iurtivam. Hoc mihi notctur ^ quod non in civi- 

tat^, non in civibus quaeftio noftra verfatur. £t 

hasc fupernotetur refponfio^ qnod nunc nobis 

cafus eft non hisderebuS) quas habentpoftli- 

ffS!iM.<ftf ininium, &infuam cauffam recidunt. Nam, 

3? s. ir ^^^^ ^^^ latrones fint gentis exteras^Turcicapjhi^ 

Off. * Ttg. k quibus emerunt noft ri» utiquc fuerint & ipfo* 

teecMnm.xnTCi bona latrottum. Ncque hic dico fifcum* 

f3*'^f}*;Etiam addo pro argumento tcrtio , quodfanci- 

$.fidimii tum de re furtiva non fit producendum ad vi ra-' 

nns. de ptam. '^Scilicctfurtum & rapina difieruntfpe- 

cU^r /. ^^^' "^ ^*^ iheologi omnes > hc juris noftri auto- 

28.«.*ii'.res. ^Sunt&differentixjurisinterea. Didtum 

^- ^* de furtis non producitur ad rapta, per piratas^ct- 

SS! /. fi ^^^ peflimique fint fures. ' Nam ita Baldus , 

wem, f ««.quod didum contra fures non tcneat in raptori- 

•. i. di busftrataBi id efti graflatoribus: qui itidem fures 

^^^ff^ peffJ- 
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pefHmi. Scilicet in quaefUone Baldi cxceptio k 
regulaeracadverfumfures. quam ille exceptio« 
nemnoovultexcendiadverfum rapcores: quia 
fubregula maneac^ quod non repericur cxce- 
pcum* " Regula aucem eft nobis certi{fima>& n 5. ^ 
juris gencium nociflima y quod per empcionem> ^raJitio^ 
&c cradicionem quaericur dominium : & id no* l^^J/ 
bis nec auferri oporcere fine h&o noffaro : edam inftMr§. 
& licere omnia emere^ & ab omnibus. * 1^«- ^- '• !'• 
£frf/er Mim^ incelliguncur permifla> quas ejt* /['^['^'j^ 
fftffc prohibica non reperiuncur. £t in dubio &jm. 
fic efl: dicendum, quiaoermiflio fit favorabi- * ^'- 
lior prohibicione y &c. Nullibi aucem ( oflen- ^^ ' ,^ 
dacur^ exfrtffe prohibicum legicur de rebus ^i^.AxS. 
per piracas cxcero rapcis non emendis dequo* ^- ^ 
quam. Hic eflcafus nofler. Mercacores ifli c^^^c!/: 
res raptas Veneco per piratam excerum eme- 1. ' 
runc ab empcoribus illarum exceris in excero 
loco. Oflendacur hasc fallencia clare exprefTa: 
auc flecur regulac. ^ Res pro eo efl cerca y qui 7Deeu.t. 
habet regulam. Vis habere & rationem ali- ^'^^*^* 
quam > cur fandta contra fiini vas res fpecia- umf. yli 
licer non ceneac in vi rapcis ? ^ Ett fpedale pro- ^ c$nt. x. 
pcer firequentiam furcorum: inquic Corncus.^*'-^''*; 
' Addam de Alciaco > quod piraca minus de-J^v/f^i^ 
linquic» ^ui in mariidelinquic : quodnullifub-»**?* 
jicicur legf. *> Sic Veneci liberi ipfo jure , quia * -^'^* '• 
eorum avicas fundaca eft m man. Sicidem Al- n.^. 9.M. 
ciatus probac refponfum celebre piracas ad A- hisfiMc. 
lexandrum i fic, ^ Quid > quod Menochius ***J*^* 
negac in vi rapcis obcincre rationes > /. inchUmf^ ^jtu 
C. de fiit ? Efl igicur argumencum calerfub regula tMimth. 
Jiberi commercii func & res per piratas rapcsK I- ^' '^^^* 
flcc func res tales ; £rgo. Et majorpropoficio**'"*^'* 
lace cfl adfirmaca. ^ £tiam per Hocomannum . ^ 
adfirmecur : qui in quasflionibus iiluflribus,// /^^ 

fic 
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lic fcribtty cenferi permifTas pa&iones cum 
prasdonibus > quia noc uUa inhibet eis lex. £t 
ipfe fic Alciatus cenfuit $ atque icribit 9 non 
privandum piratam ullo jure> quo expreffe pri- 
vatus illeperlegesnoneft. Altera vero prc^po* 
fitio eft> quam urgent adveriarii : & quam 
nos umen n^bimus ferio. Undc £c argu^* 
mentum conncicmus quartum : Res empta> 
quas non fuit ex raptis > retinebitur emptori ; 
ut eft pro certo & indubitatum : Sed aon eft 
ex rapcis» quod nunc petiD Venetus : ergo id 
retinebitur emptori. £t minorem probare fal- 
fam debet Venetus. Ipfe identitacem rerum 
e jihte €. prc^are debet. ^ Probanda eft identitas ab eo» 

»m/iq* h^^ ^ ^P^* ^^^^ fundamentum. ^ £tiam arti- 
MmnkJ culanda. aut deficiet Venetus in falutari fuo » 
11 /.49T- ut in prqpofito boc Corneus ioquitur. ^ Et eft 

rlf^il* I^''^'^*^^* duabus concurrentibus demonftrap 
»! ly. xL tionibus ultra nominis identitatem. ^ Diffid- 
t7 lis autem eft hic probatio > cum de rebus agitur^ 
w"i^r- ^^^ proptcr multam fimilitudinem cum aliis 
M 4. *fpeciei ejufdem recognofci poffunt difficiliter. 
g ^r./.£tiam impofHbilis dicimr recognitio eorum> 
fiMU. 9^^ ^^"^ uniformia» atfi-udus> quaiia hicfunt 
ffin. M.incoBtroverfia; bombix indicus> fimilia. O* 
14- ^' ftendatVenetusiTunetanumPrasfidememif^ 
Tm^ttu ^ ^^^ controverfa dc piratis: piratashaeic ca- 
^k. dem rapuiflc de Venetis. i Si vel poffibile fit» 
i%»f. toa. quod efient alia j certe nec fit probata identitas. 
J^^** nam probationes debent concludere neccfla- 
iwM. ##- rio. £t hic alia eft dififerentia inter oifum i* 
pm. nm. ftum ^ & quem pofui emptorum in Barbaria. 
i cifVr I ^^^ ^^ piratis ipfis empmm y quod raptum pro 
Mif/^kx*. certo Hifpanis erat ibi identitas oftenfa» fic 
mi^ confefla. Ibi (hiceft pun&um ) priviiegium 
^'' ' alienantis objiciebatur nobis. at nos hic 

legcs 
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leges lod magis obj icimus. Quid fi dico argu- 
mentum quinmmi quod bonahasc erant Ve- 
netis perdita & in dominio > & in pofTeflione? 
^ Sic lane lafon , quod rei deperditae non dici- ^ ^^^- *• 
mr attenta juris diTpofitione > retineri domi- ^j^y^^ 
nium» nec poflefllo. Et quod ficeft, quan*mfi&. * 
do res non modo per hoftium > fed & per la* 
tronum potentiam nequit habcri y nec ut fpes 
recuperationis. ^ £t nihil hic eft quod dicituo 
retineri dominium animo> retineri civilem 
pofleffionem : quoniam cum eflc hic in re de- * ^"^ *• 
iperatatdis non debeat animus, utique nec ^*^'^,^^*^ 
quidquam operetur> fifit talis« Sic oc habi-7^5.ff.i4J 
ta eadem pro dereliftis intelligantur. "* Pro ^^^* '• 
dereliais haberi intelliguntur > quae portentur ".'l,'^^^] 
^ proficifcentibus in bellum > putantib. cadem pitjf. 
fore hoftium vincentium , capientittm. Spes^^^^^^fj 
rccuperationis agit hic. In latronibus non ex- ^^J^^** 
teris ea fpes fit , non fit in exteris. Non lo- 
quantur leges de exteris , ^ux civitatem refpe- 
i&ant. Atque hic ego rapio, quod ajunt Ve- 
neti, venditorem illum efle latronem , &Tu- 
netum efle locum latronum. Nam lidem & 
funt infideles > & igitur latrones exteri omninR,.(j^ 
modo. "Etiam cum funt infideles > funt Sc^eci/.iou 
hoftcs, itaque capta per cos, fada etiam eo- «*^ *♦ 
rum funt. ita etiam ut civis redemptor faciat 
eadem fua. etiam > fi qui fuiflet unus ex do« 
minis> emerit, ut jure alio nunchabeat. Et 
non obftet > quod Turca fit fcederatus Vene- 
tis 1 & amicus : quod itidem ajunt Veneti. 
Nam certum eft > non efle id fcedus > & hanc 
amicitiam tamen , quoad piratas. Ifti extra 
relifti funt. Ifti abfque ulla querela publica 
relidifunt. £t igiturin generali jurc relidi 
funt^quodeftinfidelitatis&hoftilicatis. Etiam 
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nonobftat) quodraptaperpiratfls» horumnoti 
fianCt quoniam inpiracis nonhoftibusficeft) 
non aucem in piracis iifdemque hoftibus. Hi 

Eiratac func hoftes ) ucdico: dcTurcaeftcum 
is hoftis Venecorum. uc hos piracas ubique 
tuetur palam femper. Quod fi res perdicx pro 
certo funt Venetis, quae illorum invidia eft^ 
•^y ^$* fi eafdem Angli emerunc? ^Non fibi unuf- 
^ *''*quifqueprodeflepoteft« dum non nocet aliis ? 
5 ijmi€. Aut re^num Aneliaeliberumnon eft ? P Vc- 
^•^* neti enim RegiGallo conqueremi^ quod em- 
ptus Venetiis pulvis tormentarius 9 oc iatus ad 
noftes ipfius eflet > refponderunt j civicatem 
illam efte liberam ^ ubi nemini unquam incer- 
didum negotiari. '£go fimilicer meos A nglos 
q Dirif.^^ ^^^^''^^) neceis incerdidtum ubique ne- 
s. «•!»/• gociari. ^QupNcfcibinonnocec, &akeripro- 
ioS.«.3i. 3eft^ juftefemperkjudice confequendum j ne«- 

auediaboIodenegandum> ucnoftriajunt* Ad-» 
am unum pro coronide > quod eripitur noftris 
aegociacio Tunecana^ Algeriana» alianonu- 
na per hasc Venetorum di&a , nuod fint illse 
dvitates nil aliud nifi receptacula piratarum 9 
nec in illis fint nifi piratae > & fint in illis ipfi 
]^^^'*quoque magiftratus piracae. "^Vcneti dolue* 
lunt fine fine ob navigacionem Lufitanorum 
in Orientem : hanc noftrorum dolenc non 
minui. 



nLf.t.if. Caput XXIV^ 

£if/i# De qu4fiionibus ^ ^ teflimouio 

V£. .. rmcarum. 

l^l^ r\E aqu«ftionibus fic cft> ne habeanturin 

Vkw. ^^re pccuniaria^ nifi fi vcritas aliter invenirt 
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fion poflic. Eciam in lervis confticutum fic ttt. 
Uc icaque nec de ftacu lifoero^nec de vilibus aliis^ 
& obfcuris hominibus habeancur. Liberihomi- 
nes corquendinon func convincendi iftbic men- 
dadi y aut vericads gracia ^ nifi cum hSto in- 
cervenifledicuncur & vacillanc. Sicleges, fic 
Dodores. Quid igicur fi noftri vacUlarunt ? 
>»Indida efledebenc urgencia^ fingula conclu- b Nmt. 
dentia^ & fimiiia. ^Caeterum&arbicrii judids^/^ 99* 
dicitur efle res ifla. Nobis autem nihil fiiperefl) J;]^sp. 

Suod dicamus ; qui procefTum non vidimus. mmf.* 3.4I 
Sijuflanon praeiverunc indicia, confeffio , cA/#iiifift. 
quasincormencismanaveric^ necconfeflis no- ^esrh.c. 
cec 9 etiam in ipfa perfeverancibus. Semper ^^®* 
tamen pro magiflracu debemus prasfumere, ^ cur.S. 
Quod fi fufpedti de falfo , rei criminis > jam cor- ^\ ,^ ^^ 
ti func 9 canco magis bona poteric incelligi caufTa di ddd.t. 
tnagiflracus. ^Xpfi Angli, fi falfi convincunwr « cut.y 
teflimonii prius difti extra cormenta utique pu- ^iiJ^c^c 
mendiiunt. Si mtormentisdicti^ nonpumen- q. 53. n. 
tur: quinonperdolumi fedperdolorem^men- ^J* 
titi fint. ^£t fine dolo falfitas non committi- f cUr.i. 
tur. £xcufateofdemdoIor& Jl varietate: quae -^^^-^^^j 
eadem fiUfitati efl. £t nihil hic dico de igno- ^llh.f.fr 
fcendishisconfefiionibus. ^Dequibus Meno- ao.if«./i. 
chius, aliitraduntlate. Mihi profedto Anglo- *"^2^ 
rum obflinatio nota efl > ut malint alia omnia> |.' ^^^* 
& ipfam fubire mortem ^ quara tormenta. 1^9. 
^ contra quam de jEgyptiis > & Cappadocibus 
traditum efl , quod citius in ^uaeflionibus |^**'** 
morerentur, quamproderentventatem. iHa 2^^! *^' 
in tormentis confefiiones non nocent pro 
certo mercatoribus ; quorum res didx ef* ^r''*^* 
fein teflimoniopriore. Mercatoribus nec ob- jE^iu^, 
fit teRimoniumTurcarum : imonec ipfis reis. Uem vit. 

H kUt*W- * 
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k 1.11. c ^ Utjura funt certifliinade hujufmodi Cellibus 

*- irTrf' contra Chriftianos nonrecipiendis, prdB(ertim 

ufi.n.zL^^l^^^^^^'' Mercatoribus forte nec noceant bre*- 

34/.Mi!viculi, conclufifarcinisjcantantespro TurdS) 

^ ^«J^*^-contraquamcantantpronoftrismarqu«.Scili- 

]^| j^j.cetillifuntitidemkTurcis. AtquQdefcriptura 

' breviculorum fit confiderandum : deloco in* 

I r«f.iai^^^°^^^' ^^ reperti : de oportunitate ifthic 

99iM tfi. Turcarum. ^ Alia fiiit infpicienda cum & noftri 

j^if.ci^d. mercacores marquas fuas > & fuas alias adferent 

fn^M. probationes. Etiam aflFercnt de fubtraftis fibi 

mf. 34«. inftrumentis. ^ Quod indicet de mala adverfa- 

mmm. 14. rlorum caufla- Nos interim , procefiu non fo* 

fonrfi<^. ^^^ in vifo > fed etiam infe<Sbo , non aliud habe* 

musjquodomninorefpondeamus. Simercato* 

res probent^melius dejurefuoj &(eintutumf 

& captivos*'ponent in libertatem. Vincetpro- 

batio meiior omnia. 

C A P UT XXV. 

De commcrciocum Turcis. 

% ruk y^Ommerdum * cum Turcis vetitumdicc- 
fi$pr. tsf. v^ yg j^ggg omnes vidcntur. Et mihi tamen 

b\ f. ir non libet facile difcedere k regula certifllma ju«* 

i». ^'/••ris gentium» ^quod conftituit commercia> 

^'tfc iL ^^ diftinguit ^liquid de gentibus. Non ob- 

^^ ' ftentautemaliasleges: quibus & multipliciter» 

& femper vere rclpondeatur. Non illas five 

civiles ) five canonicas pertinere ad fubditos 

Anglias: nifi hoc modo^ quod Anglis nec li- 

ceat illa mifcere commercia cum hoftibuslm- 

perii Romani. hoc modo autem non pertinent» 

ut quemadmodum Anglis non licet cum ho- 

cK4i/^'.ia ftibus Angliasy ita nec liceat cum hoftibus 

ji. «• 30. aliorum. ^ Addc > quod inter principes fic 

obfcr- 
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obfervetur^ edamque Cqui nofter cafus) inter 
Principem & fubditum alienum > ut leges cl« 
viles nec audiantur , fed fo\x gentium. Aut 
quid leges illas , de quibus nunc agitur , audian« 
tUTp quasnontoquuntur^ at funt mortuas ^ u« 
fucontrarioabrogatse? Endixiduasrefponfio- 
nes. £fttertia> quodRexnoftercommercium 
comprobat. £t hoc igitur fit non minus iicitum» 
quam fi lator illarum I^m probaret nunc 6c 
ipfe commercium > & filere fuas juberet le* 
^cs. £ft quarta rdfponfio » quod erant Angli 
in itinere $ rem adbuc non confummarunt^ 
Eft quinta, quod valde-Jl remotis hic fadhim 
Quid fit ad Turcarum auxilium : itaque non 
nthoccommerciumvetitum« Eftfexta^quod 
nullus hic videri malus animus poflit noftro* 
rum in £tru(cos> aut aHos Chriftianos. £ft 
feptima» quod vetita fittranflatioadTurcas: 
at nic fit tranflatio k T urcis. tranfvedio merca- 
torum Turcarum : ^ ubi his aurum aufertur per ^ i^xM 
confiiium I^is civilis. £ft refponCiooGtwzycmme. 
^uod non fumus hic in rebus aut merdbus ve* 
Qtis. £ft nona » quod bellum non hoc Gt 
Etrufci in Turcam , fed depracdationes. ^ nam e ^'*. u 
bcllum eft contentio jufta , plena. £ft decima, ^' ;«•*'•*- 
qua velut unda decumana obruatur contraria o* 
mnis difputatio, quodnonhanc feret Anglo* 
rum commerdi criminationem fapientiflimus 
Etrufcus. Non vol^ per fe Anglis ereptum > 
quod illisfuus Rex dederit. Idem Hetrurix 
magnus Dux explodet rationcs illas> qu^ con- 
tra idem commerdura fiidunt. Non audimus» 
alia omnia objici noftris ? Noftra quaedam 
difputatio contra Hanfiaticos non hic nuncin 
nos intorquebitur , in boc inquam praefenti ca- 
fu 9 ubi commcrcium imprairetur sst^rnuatt 

H % cum 
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cum asterna fufcepca Hetrufco caufla hoftili^^ 

tads in Turcam: & impediretur nonperbel- 

lum , (ed ("abfurdum ) per depracdationcs. & 

impediretur 9 cum de rletrufd falute nullo mo« 

doagitur^&o quasomnia aderant contrariain 

iMemh. cauua illa Hanfiatica. ^ PrudentiiCme DoAo- 

^^wj ^^^^quific ob alia infirmam difputationem ab 

"^' ^* cxempliSf & ob hoc dicunt, quod ignoremus, 

Suomodo cafus illi fe habuerint. Quid ^ quod 
Lex nofler astemos illosnonhabetnoftes? ut 
nec fit asquum> hunc obligari adverfum alio« 
rum hoftes astemos > cum Etrufcus Regi no- 
ftronon ficobiigetur. Autfi illos hoftes habet 
Rex nofter astemos ^ num obligari volet £tra- 
fcus Regi noftro adverfum illos i adverfum 
Romanum Pontificem ? 



C AP UT XXVI. 

J>e nayi K^ngHca cdpu i» ufitm Etru^ 

ERat navisAnglicaadEtrufcum Iittus,& one- 
rata jam, & velificamra huc in Angliam. ca- 
pimr juflu Hetrufci. exoneramr y inbellum mit« 
titur> periit revertens in itinere.Duo faciunt du- 
bitationem contra noftros dominos navis > qui 
])etunt nunc ^ damnum iftud farciri ab Hetrulco 
fibi. Unum» quoniam poUicitus Hetrafcus eft> 
prasftare damnum,quod in a&u militari contin- 
geret : navis autem non illic periit. atque indufio 
unius^exclufio alterius» ficprovifio hominis tol- 
lat provifionem leeis aliam > fi qua hic fuiflet pro 
noftris. Alterum eft contra noftros^quod condu- 
firor non tcneatur lege ad fortuitos cafus. Veram 

rc 



^,-- 



HlSPAN. ADVOCAT» I-IB. I. 117 

rediligentiusconfidcratajfum^o pro noftris: 
apro quibus imo eft definitio noftrorum Do- 
florum in terminis navis 9 quam Princeps ac- a Lne. 
ccpit in ufum fuum k fubditis fuis , & eadem f '^J^; 
fic periit; ut teneatur Princeps ad dzmnum.nonexci 
h Princeps obligatur fuis reftaurare y qu» ac- b ^i^- 1* 
cepit de illis publico belli , pacifve bono. Et^'-^"- ^^* 
G, Princeps fic pbligatur fuis, quanto magis 
obligabitur aiichis ? Poteft jureoptimo Prin- 
ccps de fuis hic caperc > alienis non optimo. 
Non obftantViuo iila contraria. Nam padtum 
Etrufci non fuit cum domino navis > ncque 
cum alio 1 qui idem pacifci padtum potucrit. 
£t dominus eft > qui navim rcpctit. Etiam 
TCgulae illas inclufionis unius^ & provifionis 
hominis, non obftant. ^ Nam belliflime rcfpon- ^ ^^^/^^ 
dctur ad ambas : quod non excludantur cafus cenj: ifj. 
rationis fimilis : & fimiles fint omncs fortui- ^'"'^* 
ti. non cxcludantur > cum aliquis cft cxprcf* ji^i^l^ 
fusgratiafrequentioris ufus: & hic cxprcffum^. frmf. 
dc aftu militari certe fit > ubi frcquentius pc- ^- ?• ^* 
rcunt navcs > quam alibi. non excludantur ^e'c^^ 
castcrl cafus > qui jurcordinarioi & commu-ifofffnii 
ai cflent inclufi. non tollatur provifio lcgis, -^^'*?*, 
finon animo novandi fa£ta fit provifio ab ho- f^'^^!^; * 
minc : qux non praefumitur ^ nifi cxprcfle 
hoc agitur. Potius fit cenfcnda exprcflio fu- 
perfluajquam ut k jurc rcceflum ccnfeatur. £t a«- 
lia I qux paflim leguntur »ud Dodtorcs omncs^ 
hxc a mc lc&a funt apud Cravettam & Cepha- 
lum. Ifte nobis notabilitcr > quod ( in contra- 
Aibus flxidi juris ut ut fit ) in bonas fidei o- 
mnino fic fit 9 ut dixi » proptcr cxuberantiam 
bonas fidci. ^ Condufti autcm^&c mandati con« d S^sOU^ 
*ra6l:us> cft bonae fidci. * Qualcs funt omncs"^- 

H 3 jurisj/i^. 
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f / r. rf« juris gentium j ^& conduAi eftjuris gentium 

i^^^**procerto, item mandati: ^Siomnes bonsefi- 

i.fwf^o.deifunt jurisgcntium, & mandatum eftbo* 

difUti naefideipro certo- Quid, quod cum Princi- 

^hM P^ ^^^ contraxerunt noftri ? ^ Nam contra- 

dtin.ht. ^us cum Principibus bonas fidei eflc omtfes , 

4- omnibus notum eft. Ecquid tamen contra- 

xL^dt^ (flum ullum hic appellamus, ubi accepit na- 

^^^.^"Jj^vimHetrufcuspro imperio, fecit reliqua pro 

7^. ji. 42. imperio ? ^ Velle non crcditur > qui obfequi- 

Matnch. ^^ imperio domini. Sicnonobftet alteraob- 

^'g[|^^^j*ediok natura conduAionis , quoniam man«- 

/. cmnati datum hic fit. ^ in quo mandans prasftat cafum 

f9puUt. fortuitum , & damna mandatario. £t is > qui 

k" /»«• cx debito non tenebatur , recuperat hasc omnia. 

pjif. 4i/iiut fufiflfime omnium expUcat Salycetus. £t 

f- *?-^*his omnibus nec repugnet padio mercedis* 

^Saiy.aiJL qux faciat locationcm : utnotat Panormitanus: 

/. 6. c de quia ifte & fic ait de his > qui mercede l^emunt ; 

*'- non inteliegit de noftris » qui coa£ti ab £trufco 

mi(Iifunt> imoquorum navisper coa&ionem 

eft mifla. Hoc de invitis fic etiam refpondit 

1 ^nch. Pennenfis. ^ £tiam accefTorius ifte contra&us 

oif/. yi. dicitur pars efle principalis alius : & igitur e|uf- 

Tsntsm. demeftjuriscumilio, etfialterius eflet pcr fc. 

m Rj»/.i. ™ ^^ ^ aequius , & favorabibilius, & tencn* 

conf.iiydum in unitis. £adem navis fi culpa vei levi 

'*A periit mandantis> authominum ejusi certum 

eft» quod mandans tenebitur. uteftapudeun- 

dem Panormitanum & Hoftienfem. £t hic ta- 

lis intervcnifle culpacreditur > hominum £tru- 

fci: quiamotis AngUs peritis regendas navis» 

pofiti fuere imperiti. "Imperitiaculpae adfcri- 

^"['^Y'' bitur. *^£tiam de cafu tenewr, qui in aliam 

17/ de navim tranftulerit merces asque idoneam^ 

rt£* y«. domino 

o Strsc* msndd. iiJMtf.4}. 
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domino invito. Ergo Etrufcus de cafu navis 
teneatur» quialiosei regendaspraspofuit, no« 
lente domino. Succurrendum eft coa&is^ 
£t cpadi in acceflbrio mercedis xque cenfe- 
antur noflri ^ qui coadti reliquerunt Ecrufco 
navim. ^Mttcts ab eo y qui fubere potefl j yim ne" P ^^** 
€effnatis adfert , ut fcribit magnus Scriptor. '""'* '** 



Caput XXVII. 

De tiAvi AngUca^ qud cum Etrufca 

fugnal^ity cafta. 

GApta per prselium - Anglica navis eft ab 
JEtrufca > & confifcata eft. Ajun? autem 
j udices FIor6ntini>rationem fententix iliam effe^ 
Guia noflraofienfum iveritalteram » altera vero 
recerit omnia pro defenfione neceffaria.. Date 
veniam, viri Clariffimi ^ fiirefpondeo, necin 
pr«miffis jfententi» verifiniile , nec verum in 
conclufione videri. a Videlicet aggrejfor is efle ^Hfeppth. 
prxfumitur * qui aliquainjuria fe afFedtum ptf- fj ^'L*; 
cabat» Satis hic ut vel opmio ^ ubi quacritur 
de anima £t Etrufcus putarir > affici fe in« 
juria ab Anglorum cum Turcis commercio. 
Aggfeffor pracfumitur^ qui armismunitusexpe- 
d:at. £ trufcus autem is f uit 9 qui & buj ufmo- 
di mercatorias naves noflras (utex f^discum 
aliis navibus noflris apparet ) expeftabat. ^Ag^M DectM, 
grejfor pafumitur , qui adverfario validior. Et 3-<*»y^^7« 
Etrufcam quis noh videt validiorem navim mi- 
litarem mercatofia noflra } ^AggreJJhr prscfu- « ;^j^^- 
miturj qui folitus rixari , armiger. An bic^,*^^^^^' 
miles velmercator? Aggreffor denique praefu-j^. «•»/. ' 
mitur cum his modo di<3is conjeauris > qui 173« 154* 

H 4 vicir. 
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vicit. Quisifte? Quid quaerimus ? Ipfacantat 

fententia > ab Etrufca navi bis explofa tormen- 

taprius. £t nonEtrufcaautor fueritpugnse? 

d ^w. 1. d Incepifle cenfetur , qui provocavit ad pu- 

€9nf. 143. gnam • ad iram. & Princeps judicatur culp^, 

%^!iit!i. ^ 4^^ incepit malitia y & huic itaque impu- 

iQL* a. tantur jure omnia^ quxfintfecuta^ Velut ag«< 

Cr^. greflbri. Quidmihi judices^ illidicant, mb- 

iMm.12. ^^^ & fignum amicitiac efle 9 femel y atque 

e Facim iterum tormenta explodere ? ^ Mos eft bellicse 

^^- "o- ^* navis ^ advocantis navim f & quidem pro 

l^iff' imperio. Hoc Etrufcx tum fadebant & 

cum aliis« Ergo defenfio fuit Anglorum ad« 

verfus imperium y & minas. Etrufci fcrutari 

naVtm nofiram l^oUbam y ut patet ex foBo e^- 

fundem cum aliis. Vemebam itaque imerturba» 

ttni naVtgaiionem nofiris y intercepturi commer^- 

lUwch. ^'^^* ^ P^^^^ ^^ f^^^ ^^^ ^^* ^ Fada dc- 

6.^.3f.'claranc voluntatem. £t fiidum Etrufcorum 

^ 3-^'injuftum : ^Si non abfquc injuria venator in- 

Lis! nli&^^^^^^ fundum alienum, domino prohiben- 

%Ang.de te ; fi in alieno rerritorio non licet hoftem 

A-^^fMaedere : ^ & territorium nihil fit aliud , quam 

ATJiifmr. dominlum. Non mihi vel mos illc ( alicubi 

TBdtJ.toirt fit) obtrudatur nunc pro lege nikris de 

c##. « imperio ifto navium bellicarum* quoniam 

admitti ille mos poflit ad littora rrindpis 

i ^.f' navium y id mari alio noo poflit. ' Etiam 

k^oMi.^^^ fit curandum de iftis confuetudinariis 

di jm. kel ^oAoYibus j fcd fit fcrvanda ordinariorum 

14. Et^. opinio. k Defenjio fuit Anglorum util» > Vr- 

J*J^y^^^rfm/f/m offenfionem. ^ St ex fola praparatione 

«tfw.if.9 alteritts in me , licet mibi etm ofendert & oc* 

cidere. Scilicet expeBare non babeoy dum offen* 

dar , fed incipere debeo. ut humanior hasc 

fententia dicicur > exque fadto probata in 

judidoy 
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judicio , ab ommbus autem cmftobata VoSiori" 

hus. "^ Obipiam offenfiom ejl tundum ^ non mo^ •» aH. 

do qua efi in aSlu , fed ei quoque , qua efi in ^' '♦• 

Citentia ad aSlum. Defenfio fuit Anglorum 
onefta & pro Turcis > qui laedendi efant 
ab Etrufcis in navi noftrorum. " Sic inju- n Noh. 
ria fit noKis y quse alteri fit domi noftrac. '^^^^ '?^' 
^Etenim ipfa navis domui comparatur. ^Sic 0*^;^;^ 
item injuria y focio itineris illata y nobis Ur4iinsm.s[ 
lata videtur. Defenfio fuerit laudanda pro P ^'^^ 
his , quos fiifcepimus vehendos. Nec nosfi^^*",^^ 
indigni ^ quibus parceretur > etfi ve£tores N*n.cni/: 
non eflent digni. Defenfio fuerit ncceflaria '•'•"•*'• 
noftrorum qui timore > ne ipfi cum Tur- 
cis fimui quid paterentur y 6c amore fervan- 
di fua procurrerunt ad arma. ^ sic in cafu q cw. 
feTiCulofiore ad defendendum refpondit CtaYetta ,(«»/^jpr« 
ium ciT^itar domino portat claufit timore depo^ 
pulatioms , i$ cauffa fefpandi fua ^ ^ ne 
cum nocentibtts mnnulUs reliqui innocui inVol^ 
yerenttn ' Qupd fi igitur defenfio fuit no- 1 Mc. s. 
ftrorum , & fuit jufta » etiam fuerit Etiru-^J;^*^^- 
fcorum offenfio injufta. Aut quid fi & of-f^7ii* 
fenfio fuiflct ab Etrufcis jufta ? ^Certein du-conf.2.m, 
bio camuffu offenfionis jufia , CJ juTl^ defen- ]^f^^^ 
fiortis y nemo non fa\orabiliJfimam defenfionem nmm. is. 
offenfioni anteponet. £ft jufto juftius » xquo 
asquius* fiivorabili favorabilius. £t jufto ju* 
ftius anteponitur* Aut > quid fi eciam ofFen- 
fio > & injufta fuit ^ noftris ? Num conven- 
ta dcditio eos nonjuverit? 'Sane non {\xnt ^ Aih.%. 
capti, qui fc vel per ultimamneceflitatemde-J^ -'••*'• 
diderunt. Aut , quid fi etiam capti funt ? 
Etiamne corpora bonaque capta> qusefitafunt 
capienti ? Scilicet bellum eft nobis ullum 
cum Etrufcis > & praslium hoc inter boftes 

H 5 fuit» 
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« ^/«-^fuit , quod ex legibus belU publicis ita diju- 
'1^"*'^' dicetur 9 non ex piratis potius injuriarumt & 
X cmm. cxdium. " Contra confultiffimus Alciatus > 
^"Rtdi^ apertiffimum jtrs jubct > &neque corpora» 
r^r/cr 'fiff fi^ue bona capta capientibus adquiri. Etiam 
17. Wbona? At haecnonerantpugnantium. ^ Ha^ 
^^^ 3- fum atacm foBum nauumm non n$c$i iomnk. 
^.^ui ^ Cum & ilii non intelligantur deliquifle ex 
j.pr.a7-niandato iftorum : 6c ifti non aliter dedifle 
^Jnnei^ mandatum videantur p quam fecundum con- 
sS^^' ' fuetudinem mercatorum. ^ Non noctntm do» 
% DicU. minii y ttfi natna dictrent ti de mandato. £c- 
^•^^'•5®*ce, quomodo nec per iftam meam in defen- 
liJnlnh. dendo liberalitatem noceri vix poffit nautis> 
1. po.%^ dominis ne vix quidem« At vero cum iixer 
^f^^^* rit nautarum defenfio , perque omnem ratio- 
0^/113. neni jufta > quid nifi ut Etrufci nobis, velt« 
« Aic.d. XX ^fpoliatis reftituant ojnnia abiata & damna, 
^^^"/^•impenfas, intcrefle, ffti6kus> castera> ufquc 
3. ad ultimum quadrantem. 



Caput XXVIII. 
Naulum deheri pro Turcis^ ah Etrufco 

caftH in naVt Anglica. 

r\ Uod Turcae folviflent in convento loco 

V^aulum Anglfcx navi , idem fblvent to- 

tum Anglis Etrufci ^ qui Turcas hoftes^ & 

Turcarum bona in navi ceperunt. * Nam 

« ntdu. fuccedit vjaor in locum vidi. Et pofleflbr 

J;yi'*;^;quilibct tcnctur hypothecaria. Et proveftu. 

5. * *ra fant omnia hypothecata. *> Tenctur Etru- 

b 34r. £, fcus pro toto naulo. quicqifid contigerit in 

f4.hf§. Aur- 

9ic.slikLdimfimg4^ jilim.x* cwf. iA« nm».^. 
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Turcarum rebus , &perfonis> nonexnoftro- 
rum y fed caufla ipforum. ^ Tranfeunt res ^ '-^t. $• 
cum fua caufla. <* Vidor utitur jure vidi. l'„t{^' 
Dicite> (i nonutiEtrufcus vellet juribusTur»d /$.^4. 
carum deviftorum , qusc iftis fuiflent m bona ^P^^- ^- 
pariter Anglorum ? * oane bene vcUet. Ergo c'5/i.7. 
& hoc velit 9 cujus contrarium in contrarioi/«;iir.^#j 
voluiflet. Velit pafllve nunc > quod tum adi- s- & ». 
ve voluiffet. ^ Regula hacc fecundum natu- v^ "^' ^* 
ram > ut ibi fentiatur incommodum , ubi com- f /.lo. dg 
modum cxfpedtabatur* Et ita paucis de jure. ^^^' ;«''• 
Et fi (quodnarrant) etiamficpaftum noftris^;^* ^- 
interceflit cum Etrufco > res iit & tanto pro 
noftris clarior & certion 

AdJediuncuIaprofineci(^« Etiam magnus 
Dux confiderabit cum fua liberalitate , quam 
ultro pollicetur noftris ^ quod amoti nave no* 
ftri fuerunt y periti illi navis regendas^ &alii 
pofiti regere navim > imperiti. Navim dico 
Anglicam^ quam alii non Angli imperitire- 
gere tam bene > vel ci infueti. Imperitia cul- 
px adfcribicur. per quam vel levem tenetur ^ 
& condudlor : ut certum hoc eft. Si mihi 
noci eflent ^ qui pofiti per Etrufcum y dice- 
rem, fi periti. ^ Nam pericus , quiter egitg -^^«-'^ 
bcne t expercus pcrfefte, magifter, &c. A|**^p^ 
loco fit videndum > ubi periit navis , fi peri- o!^ 
tus illic pcrdidiflet. Videndum ab ipfo cafu j 
fiisy contra quem nec potuiflct pcricus. A* 
lia videnda ad iftam pcritiam : quas & cum 
difficulcate magna cognofcitur. Quac & fit 
probanda Etrulco. nam ncc praefumitut ca-j^n^^^^^j^^ 
lus> & vis major. ^Eciam nec prxfumi-3.pr.138i 
tur peritia , nifi probetur. nequc enim k na« 
tura eft> fed k ftudio , fadoque. 

Adjeftiuncula pro fine c %^. De fcripcura 

brcvi- 



»4 AlBE»ICI GEHTILU.ecc. 

breviculorum ecce fertur ex proceiru, quem- 

admodum ca cft in cbaFta non Turcica , fed 

Cbriftiana- ut appareat nec in Turcia fcripta, 

& faia appareant Turcas , qui id adfirmant 

»«!(« tamen. ' Sic falfitas oftendimr , fi dies in 

<'•'■**■ cbtAl fcripms, cum chart» nulla talis eflet. 

• £t vkleat argumentum H ic ad locmn. 

T. ' 
V ■ 
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I> Ttulic nollerquidam teAis ruum 
icriprum teAimonium judici. £t 
hoc nihili efle adfirmabitur, & 
mihi videbatur nihili. «Sdlicec * ■'«w^ 
& Doaores legi noftros , &J;^''„j;J 
comperi , Canoniftas omnes,.6c 1. 1$. mH 
communiter alios tta traderc : Etiam movcri in <*" ^*'/- 
iftam fententiam multis, & urgentibus ^igH' ajlf.d.u 
mentis. Etprimo, vclut concludente diK-&p.D.df 
ftc,epiftoIaCaIifti,ubih3ecfuntverba: i>Te-"fi'- * 
fies per ^umcunque fcfipmam ufimmium non *^',^^ 
proferant , fed pafentes te^imonium dicant. Se- dt ^ 
cundo adducunt Clcmentis tertii refcriptum :*•*•'- 
• A notiH efl quafitum , ulntm aliqui fuptr accu- ^^!^ 
fcuiono matiimonii nihil \oce popiia de^omentet zo^Rif» 
debeant perfflam chartuU confiriptionem admittl. '■ '■ f^ 
Ad hoc refpondemtts , quod in talibuf , rtifi quan- r.^.'c»v, 
tum ad prafumptionem , nuSius momenti eft con- ,. rtfit. 
fcriptiot quoadfementiam poferendam ; nifialia^i- ^**^ 
iegitima adminicula fuffiagemur. Atquenotan- {''^]^ 
dum in utraque eft decretali , quod £giciuntm.i.n«/; 
icriptu-"-»^*- 

' M. tf- 

b f.if. 3. {■ 5. c 4.r.s. fui dm. «»./•» 
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fcripcuram quamcunque : &c[i(9:ionem pofcunt 
ac vocem. Tertio autem indudtur ratio de- 
i 1. 10. crctali utraquc fortior : ^ quod Judex dcbeat 
diivdfi. vocem teftis confiderare&attendere admen- 
' 3: ^ tis ) & orationistrepidacionem » & tcftem ipfum 
FmL L ^P^c interrogare » & fimilia : qux cum fai- 
33 $.x.it.pcore ei hon concingant. £t fic eciam argu- 
ii.iiiy.Qnencancur in quxftione i ne in criminalibus 
f 34/^' admiiucur procurafor. * Mulia eftibefcimus 
rmk. d$ lofui ) qu£ noH trubtfctmus fctibert : Inquit Bal«- 
^'^- dus« ^EfifioUenimnonefubtfcit i in(\\i\iC\ct-^ 
fsm!i{. TO. Quarcum eft argumencum > ^ qaod medi- 
g /.3*^'cacus fermo inficit teftimonium. Etisfcripcus 
^^P' fic medicacus. Acque pcr hoc argumencum Fe- 
h jtfitJ. lynMs fane , & Fely ni Dodkor (. ^ Francifcus 
c.^a$.«f. Aretinus) probant opinionem Salyceti^ * di- 
1 ssfy. L centis : teftem hunc non probare , etfi legat 
2. cdt ipfe Judici fchedam » qua ceftimonium conci- 
^^'^ necur , quia (inquiunc) videturteftis isfer- 
monemadferremoditacum. Sed & huc moven- 
cur ab ai^umenco prxcedenci > quod melius 
difcemicur vulcus ^ color & conftancia teftis> 
li ceftificecur fine ledione icripcurdc. Ipfe Sa- 
lycecus fundabat in eo fe > quod per cabellionem 
icribi debeant verba attefrationum > ad quod 
AretinUs refpondec tamen » & ad aliud Saly ceci. 
k 'Bsl. i. k Baldus aucem aflerc & hoc > quod fcheda mifta 
refer^ Judici non probct uUo moAo : etfi prius juraflet 
1 jiiy^ i. teftis ifte in judicio. ^ Imo Albericus eciam 
8. c. dt ampiius j ^udd ecfi ip(e teftis afierat Judici fche- 
mArth. ^^ ? ^ jurct, veraibi contineri. " Icaque 
i.r//?fi.3. Archidiaconus generaliter» fi teftes eflent ab- 
S*^- (entes> quod fieorum icripta teftimbnia fint» 
his credendum fit numfumn. Verum & argu- 
xnentum eft quintum Aretini : qui dicit no- 

▼am6c veriffimamindudtionemj ^.fttatum.^. 
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q.i^ quod prohibeantur pariformicer > accufa* 
tor abfens efle 9 & teftis per fcripturam efle ab« 
feQs> & iuqvLCfUiUum uc tefiimonium iftius» 
ficut efl nuUa iffo jure accufatio illius. "Eft" -^'^- 
argumentum fextum , quod & fic fere mllius^^'^/ 
vis teftimonium hoc dixerint alii quoque : Ef;go ApniMi. 
fs 9 cm ^ fiaram tenens juratet, , cfederet nemoMj^ ^ 
ferepiflJam, quod Ipokty mj^tatMprobabUf Ci*^^* 
cero inquit 9 per efifiolam. Apulejus in Apolo« 
gia illa fua judiciaria ( ad quam de his notat fra« 
ter meus) ex lAeUo. Atque hsec funt ^ quse 
contra hunc noftrum teftem ego difputo omnia. 
Sed & pro eo funt alia tamen , quse adfirment 
hoc temmonium. ^ £ft Bartolus > qui ita fcri- o &f . t. 
bit , i^4ero 9 an tejtis ptffit deponere diBum fuum ^^ '•• 
infmptisi Putop quodfic. Sitamen ludex Vel^ 
kt eum Tndere » tS audire loqui^ bene pofiet boc fa^ 
cere. quia 'Pidelnt, qua treptdatione dicat. P Eftp Jtlenj. 
autemcum Bartolo Alexander, Mynfingerus, \^'u^S: 
& fortifiime Decianus j qui & multus eft in i' rgj^;^. 
extollenda Bartoli autoritate* Etiam ut iUi uni & s- ^f* 
(quod Angelus Aretinus dicebat ) plus credi^*;^^^ 
debeat » quam aliis omibus« ^ Atque de eadem q oicLS 
autoritate idem Decianus alibi: Jl^uicfuid Bal^i.mf^u 
dus ) S^lycettts C^ aUi contra tenerel^idemut , fa^ 
tkefitameny quod Baftoba magna amoritatis lu^ 
fifconfukui hoc fenfii. At hsc mitto. Nihil 
addo de autoritate Alexandri. Non fkcio ma« 
gnum fundamentum in eo 9 '^ quod & Baldus r 'Bsi. h 
aliquando > ic Butrius tenuerunt idem cum i-^^f^fi^» 
Bartplo. Pugno aliter. ^£t primo fit ratio>f Sst. li 
quod ediftum de teftibus eft permiflorium. £t »• ^j^: %• 
mihi itaque pari ratione permiflbrium fit ^i^^t^l^^lfii 
dum de teftimoniis > quodque vetitum exprefie ni^fi.e. * 
non reperitur > & improbatum^ id fit re&e.38*«^ 
Sed hocde quo agimus^ prohibitum non eft; 

uc 
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ut & frater fatetur meus. Secunda eft ratio^ 

quod ut poteft teftis ( certe in civilibus ) refer- 

re fe ad prius didta 9 etfi ea fint dida nulliten 

t Virtf.u « Quag. communis opinio eft ^ itaque poffit & 

^J^/t6f. ^^ fcrip^^ fu^ fc teftis referre : & hanc aequi- 

^'ia.%.* parationem faciunt Alexander^ Mvnfingerus j 

t$mf.^6. alii, ^'Etiam Panormitanus > quod poffit teftis 

^/?iJ. icferre fe adpriusdifta : ne forte per oblivio- 

tMtncth. nem incidat in crimen falfi. Quas & hic valet 

dtarh. ratio. EtidemPanormitanusj quodvaletap- 

^GmIL^. P^''^^^^ y quam in fcriptis redadam appellans 

«i/.iM»! porrigit judici : licet non iegat > nam fatis vi- 

t: Gi.d^' deatur eam legere y dum fe ad eam refcrt. Qucxi 

^uFsLr. finiile poteft hic efle tertia ratio. Eft quarta ik 

^.tMf.%%. dt^mtxone. ejufdem> quod notarii^ juffi de- 

nuntiare contra£tum y fatisfaciunt jufluiy fi in- 

ftrumenfa afferant & relinquant judici. Quin^ 

ta ratio eft y quod abfentium non prorfusrdpui- 

z L^.di tur teftimonium : ^ fed alia effe autoritas di* 

fiLzi^t citurpraefentiumtefUum, aliateftimoniorum, 

I. j. g/ * quac recitari folent. Ut fit pro certo aliqua & 

iftorum autoritas. Etiam nec de abfente nunc 

agimr 9 fed de prxfente^ qui fcriptum judici 

ceftimonium juratus adfert. Eft ratio fexta 

exipfa /. 14. de doLre. perquam ibi ponit opi- 

nioneih hanc fuam Bartolus : & in qua legi- 

mus de teftimonio fcripto valido. £t valet il- 

licfanei fi judicarehabuit Judex fecundumil- 

lud. Inepte omnino Panormitanus^ valuifle 

illiC) quiacontradid:um non fuerit« Quisho- 

mini hoc re vclavit ? Qui id eft veiifimilc ? Qup- 

niam fi' fuiffet contradidtum ^ non probatum 

teftimonium extitiffet ? Hoc Panormitanus ? 

& in petitione principii agit inepte. Et neque 

y ^^l^. alterum eft aptum , y quod habent & alii » Pol- 

iwSr* liaaum illum noa cfTc vcrum tcflemt Nam 

etfi 
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etli (cribunt Doftores communicer » in ea lege 
cradi difpoficionem » collacam in alcerius volun* 
cacem cacitam > valerefpecialifavoredotis : & 
fic non fic PoUianus verus ceftis ; camen ridicu- 
la ea incerprecatio eft : ^ uc oftendit Alciatus^ % jfic.z. 
& conftac hodie omnibus y qui veterum omni- f^er. 19. 
um interpretum ridiculam capcacorise ^^pof^^^^^^*^ 
tionis explicacionem norunc^ dicentium eam ^'^ 
efle captatoriam > qux in alterius coUaca dk 
voluntatem . Porro eft ineptiflimum, quod Mte^ 
ndchius 9 & Covarruvias in bene multis emen« 
datis codicibus ajunt^ nonlegi» jmatut fmffitp 
(ed fogatus tejpondit. Covarruvias> etiam exponi 
po(re> jmatitsfiriffit^ id c&yffopria fnanufitbm 
fcfipfit. iiut non tradtari illic de tefte 9 deponente 
per judicialem folemnitacem, £t hocultimum 
eft idem cum primo Panormitani. £c refucatur 
adbuc illis verbis legis > id eft» pro marico iratus. 
Aretinus inepte, coram marito^ extra judidum» 
imafito putlia jufatus i qux dc produdo func 
injadicio : ucjurjurandumfemperfolecceftiin 
Judicio deferri 9 non excra Judicium. Icem & 
illis verbis refutatur > tum, cvjus notio tfi aiflima' 
tmum : quse rem agi in ludicio > (ignificant) (i 
verbofe non funt appofica i Scjcvola, '£ft Polli- ^Jr^^^ 
anus verus quoque teftis ^quem pafiim appellant x. 2.' j. 
teftem omnes : & qui cur ceftis non cenieacur > ^* ^•xr* 
haudulla diciracio poceft. Sicftac ^^^opinio^^^*^^ 
Barcoli. Proquaaddo,quodfervaridicicurVe- 
neciiscommunicer» ucceftisdeponacceftimoniu 
fuum in fcriptis> ut is teftacur^qui addiciones Pa« 
normicano fecit. A tq; fic Lud. Romanus tn pro* 
pofito^quod confuetudolod poteft probationem 
de jure invalidam> facere validam. ^ln reffioh OrfU. 
Bohemia^9 in Archiducacu AuAriXy inBavdria>'V««9t« 
alibi receptum y ut nobiies & illuftres perfonas 

i poflinc 
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poflinc per fcripcuram fub fide fua obfignatum 

judici mitcerc. Etintelligimus > non efle im- 

probabitem rationem hanc teftimonii dandi. 

Quid Romx ? & illic fuiiTe confuetudo ifta 

videtur : uc de illis incelligimus > tefiimomo^ 

fum ) wa miiari SOLEKT. Eciam ex eoy 

quod Hadrianus didc» ceftimoniis non effe a- 

pud fe locum > nam (ignificac facis » locum iis 

c Cujse. apudalios eflc. ^ Ec vero ex iUa lege > fic poft 

ufi!xfiff. K^empublicam everfam fuifle , notant Cujacius 

./.4i^/«r/acBrifironius> ftanteRepublica nonabfentcs^ 

necpercabellam dare in iudiciis publicis tefti- 

monia ^ fed coram > & prasfentes dicere coa- 

Ao8> adnotant. Injudicisfy inquiunt^ publiw. 

Eigoinaliis judicibus necftanteRepublicaifte 

d ttsr* mosfucrit. ^^EtnuncfuperaddoillaHarmeno- 

!!!f% l' puli ) tTn T iyKXiififf^mJf , difuyxn mirm^ ^^%^;fc95- 
fti. y^ ^{9 ^v^ fAt^^lv^i^ ^ ftn w^^muiwmu UC U 

incriminibusficnecefle» produci ceftes ipfos> 
jam in civilibus non fic necefle. Ec fueric hsec 
racio oftava, proiftispartib«quasdefendimus. 
£c non improbentur hx Dartes per rationcs con- 
c^».i# crarias. Nequeenimobftatprimaratio : ^cum 
/£ i*.'**&Decretiaucoritas non ita ucfirma, ut jus hr 
ciat. Etiam neque incafu, qui nobis propo- 
nicur> Califtusloquitur : qui deabfentibuslo- 

Suitur : nofter autem cafus de prxfenti eft ce* 
te f qui fcripto prolato narrat ^ qux cognofcic 
iQ caufla. Non oftac raciofecUndayquoniam 
loquicur Ctemens in fpeciali illo cafu accufatio* 
nis matrimonii. Supet accufatione matrimonii 
il]iceftquseftio> in talibus eft illic refponfio. in 
cauff^ maifimoniaTty fumat illic Panormitanus. 
Atquedicebammodo^ ftufle&cafus fub Ro- 
xbana Republica > in quibus hoc teftimoniuhi 
non admitcerecftr 9 non in criminalibus admic- 

tatur. 
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tatur. EtcriminalisillafitcauflaClementis^ fic 
matrimonialis i quse folet criminali etiam in hoc 
propofito conferri ^ A tque fpecialc eft matri- ^"^'^/^* 
znonii quoque ut prdbationes in eo non valeant, "**' '^' 
quaeinaliovalent. Eftadhuc (quodnotanto- 
mnes f qua^ftio ibi de divortib y ut tanto firmio* 
xes & fingulariores defiderentur probationes* 
Dicerem >• & loqui illud caput de accufatione» 
non deteftimonio: &eflepo{icumfubtitulode 
ficcufationibus &inIibrisnonnuIlis deeflepar- 
temrubricae, quashabctdeteftificationc. ^Utg^A^fu/^ 
autem fadlius folent admittiteftes, quamjudi- ]'fr)fj]* 
ces : ita fortaflis fmt iidcm admictendi facilius » iie r/jnd. 
quam Judices. Et funt rationes utrobique com- -^*. '• « ^* 
munes> materiaenim probationumfaepetolli-^^^*'^'^^ 
tur « (i ardtctur. ^ £t dc accufatione nuUius ad- ^g jndk! 
xnittenda per fcriptum ^ etiam alibi canones ac i*^». ^. ^' 
lcgesiperfcripwm nuwMam recipiatury &c. Prior ^]^'/l^ 
tamen certioreft reiponfio. Nam poftcnorih /1.3. 
huic refiftit fortiter ratio Arctini % quinta nobis ^. 9.' «'^* 
contraria. Et illi tamen rationi etiam mox rc- V^/^"lcc[ 
fpoodcbimus. Refpondetur nunc tertix : ^ quod j^^i, e. %. 
imo tota haec examinatio teftium pofica eft in 5 '/•&• 
arbitrio Judicis. nec is illud facere debet , quod^^^^j^; 
petit prior propofitio argumcnti j ut itaque vi- ,^/?/. n,^ 
icmus, paflim a Judicemandarialiisiftamex- &^ 3^ 
aminationcm jure. ^ Unde Nellus quoquc fic ^'J^^^y, 
tcncty quod in criminalibus teneat ea ratio dc upun'^ 
vultU) & trepidatione ) nonincivilibus :*cum 
in civiJibus poflit ludex examinationcm teftium 
alii committerc. £t fimilia apud eum in tradla- 
tu de teftibus » ubi & fic firmat nobifcum in 
ipfa quaeftione. Caeterum & poftcrior n^a- 
tur didh argumenti propoficio 9 quia etiam 
icriptori accidat , ut trepidet , palleat > titubec 
dum fcripcum ipfc offert ludici coram jurarus. 

I % Poteft 
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Poteftproceclereeaj)ropontio> cuiri abeft icri<- 
ptor. £t de abrente & tefte » & accufatore lo- 
quuntur omnia contraria. Alioqui accufatio ju- 
bctur fieri fcripto^Iicet vetetur fieriper fcriptum^ 
quodeft (utdixi) perlibellum^perepiftolam^ 
^^^l^^f «» Wr^f^yiTf^Tiy ' ut inquit Harmenopulus. Re- 
r^- 6/!' c^f^ ^''^"5 hanc altcram fententiam : qu« & fa- 
cere vidctur contra nos 9 E«(\ V^ vh 4*%i^^ nsi^^ 

^ufTv^Jii. At Sc de abfentc loquitur tefte y cu« 

m H$ft.t. jus dcpofitioncm alius proferat. "* Teftimo- 

7-'^f"i-niavetantur, quae dicuntur non pra^ftito jura- 

^tJi \ni n^cnto Tcftes funt praeftito juramento , ut fic 

ms.ac€. explicant Canoniftx difFerentiam.inter tefti- 

^- monia & teftes. " nec repugnant in tofum 

^.Jetefit. civiliftae. Atque hic juratus quoque habetur 

Ctftr /3*. nofter teftis. Etiam nec adeofortisillaconfi- 

^ /^\i ^^''^^'^ ^^ ^ titubationc : ° cum faepe multi 

v/s-ft. ^ tre^ident^ pallefcant) alia id genus faciantob 

tMcn^ch. puiillanimitatem « &c. ^ Alii contra confi- 

^•jj^^'*-»denter, vultu obfirmato hic fe gerant, &illi 

^^^j^/qu\dem ctiam prompti dicant aliquando cum 

89.11. 72 pudore > tremore, pallore : 6c quidemcum 

pcic.fro y;^Yum teftimonium dicant > hxfitant, fe fu- 

froF^t. ^^nrant, omnia vcrba moderantur, ut ficfa^ 

' ciant omnes, qui teftimoniorum reIigionem> 

& fidem colunt : totiufque hujufce rei quae fic 

vis» qua^^autoritas j quod pondus , norunt : 

rcliqui contra hxc omnia > ignari religionis, 

fecuri numinis nihil in dicen£s teftimoniis ct« 

i;:m falfidimis commoventur. £t ,de utroque 

hoc genere ita Cicero in duabus orationibus. 

Sed jamquartore(pondearurargumento> quod 

fcriptus fermo non eft ille meditatus , quem 

improbat lex in teftibus. lUe improbaturf 

qui compofitus pluhbus eft tcftibusi ut vide- 

antur 
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antur conceiles & veridid omnes. Iraque^ nec 
loquitur lexdeuno> acdepluribus> Ummu^ 
num > amdemque fnedisatum femanem anukrint. 
AUus medicacus fermo non improbecur. Eum 
pofcicreligio jurifjurandi , aucoricasteftificacio- 
nis. ^ecordamini y ludices , ^uanta opere labotate 
foleaiisy rnnmodo quid dicatis po tefiimonio ^fed 
ttiam quibus yefbis utaminiy GTc. uc eft apud 
cundem TuUium in Foncqana. ^ £c noftri q F#/y.r. 
auoque quod ceftis , repencine loquens > pra- ^^f,\ 
iumitur fubornacus. Neque ego camen non c«if/. 14^* 
audio Budaci notam in Accurfium ifthic ad l^is 
verbum > ex tempore. Sed lexcum Budasi incer- 
precacione refponfioncm improbac teftis ex 
commencario > non meditatum teftimonium* 
Interroeec ludex > fi vult > hunc ceftem > hic 
refpondebic ex cempore > iftam incerrogacionem 
dac opinio Bartoli. Ipfe teftis & cum fcripto 
obtulit y fe repetere velle novo examine > ac 
voce omnia. Atque hic adeat mihi ludex ad 
Decianum 9 concludentem > quod cum ludex 
poflit hujufmodi teftem repetere &iftam tollere 
difficultatem > hoc fane ( '^id & alii antea tra- r NeiLdf 
diderunt ) debet facere > quoniam & debet lu- ''>''•'* 
dexadjuvare, quantum poteft, non fubverie* ]*f^,^^^^^ 
re pfobationes. Refpondetur argumento quin- ^i c d§ 
to Aretini « quod m ab(ente loquatur. Alio^'^ 

ui prasfens habet quoque accufare ex libello. 

titaqueminus pareifitteftis : qui non adeo 
folemnicer dicere habetteftimonium. Et hoc 
ab eodem (credo) favore probationum- Re« 
fpondetur argumento ultimo > quod diftum 
eft| in abfence > injurato procedere illic dt- 
&a. Et neque tamen illic di£ba condudere nifi 
ad fidei dimmutionem.Nam quod teftimonium 
hoc faciat pra^fumpcionem certe > Hoftienfis> 

I 3 Bucrius>. 



I' 
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BucriuS) FelynuS) moderni omnes (tefteVt* 

vio^ mdunc, &quidemcum Clemente. Ita 

autem & in aliis quibufdam cafibus falvatur 

fSfe€. ^^etiam ab aliis Bartoli opinio. ^Salvacur in eo • 

•^^•^^•^•qui loquinon poteft. Et hoc Bartolus notavic 

x^MifftS{^oc\ut^(ed ut tueretur generaliter fuam opinio- 

nem. quafi necfit defubftantia ceftimonii > uc 

voce feraturt fi alirer ferri poteft. Nam fub- 

1 Viv. ftantiaipfanonvarietur. ^Salvatur communi- 

€$m. §fm. ^^^ ^ ij jp|-^ j^^jg ^(igjp |^g3f ho^ fuixm teftimo- 

nium. Salvaturinfadtovaldeintricato : ubici- 
mecur de variatione & inadvercenria. quod & 
Felynus cradic & Arecinus. £c quod no$ dici- 
mus per eandem racionem in omnicefte^ qui 
difHdac memorias > & in fadto nec valde impli- 
caco. Salvacur^ finullafufpicionelaborecceftis. 
Sicenim ceflac racio concradicencium ^ uc de co- 
lore, & vacillacione apparerc poftic y quod De* 
cianus. £cquodfundacnicreguIam> cum opi* 
iiione Barcoli > quia fic fit regula > ut quihbet 
bonus > veridicufque prsefumatUr* Sed & alias 
func falvandi rationes : quas > ut minus hic 
apcas^ praecereo. 



«■• 



C A P U T IL 

De pecunU tejli data. 

^i.^nefti. A DfirmantaDodoresomnes, dariteftibus 
c^varr. ' -^fumptusoporterc. ^ £t itaque eofdem poftc 
r^tftcis- promicci , certu m eft. Scilicct ( ^ quod ait An- 
tru^ p. 1. ^hj^j-^nus ) non pretium cft id quod vetatur. 
b^/i^^£tfic folicitafleteftcs^ oblatapecunia» utve- 
€9mf. 17. nircntad deponcndum> non fit falfi procurati 

&tt. tt, c Avht. t, dttffi, i Pm^.tm/liit, 
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argumcntum : quia dari pccunia pro viatico j 
& fumptibus poflfit. «In fumptibus nec dedu-* ^Ux.l 
cuntur ii^ quos feciflet teftis domi, ut niagis^'^^^7** 
communisopiniocft. Etiam potcft eidem dari»*/99/ 
incompenfationcm operarura, quas amifcrit;»/»^ 
& dc quibus fe , ac fuos alebat^ ut fignanter 
didlum k BaldoFelynusfequitur. ^Cui egoad- ^ ^^4' '• 
doFuIgofium: item Andream Gaillium, qui '^^;.^//^, 
citat alios t & obfervantiam Delphinalcm j & \}aifum. 
dicitaequidimum, acfummae rationishoceflre."*'?* 
£t idem Felynus dc codcm Baldo^ quod licec 
etiam darc tefti in compenfationem damnorum» 
quac paftbs teftis eft : puta fpoliatus cft a latroni- 
bus ) dum venit ad teftimonium dicendum. £c 
cum ita datur^ non infringirur teftimonium. 
£t nihil cft> ^ quod fcriberc videntur conrra haec Z ^'^» 
FrancuS) &idcmGailIius, nectcmporis, ^^c^V^^^* 
cmolumentorum , quibus teftis ob abfenriam 
carct, rationcm habcndam ; quoniam teftisob 
tcftimonium Jion lucrum quaercrc^ fcd gratis 
veritati adfiAcrcdcbct. Scribit Francus> errari 
in hoc multoties > quod tcftes non modo cxpen- 
fasrcfundifibi) fed & damna farciri patiuntur^ 
vcl poftulant ; effe enim contra fingularc, & 
mcnti tcnendum Baldididum : &contrapro- 
hibitioncm juris> quodfoIasconccditexpcnfas# 
itaque non probet hujus tcftimonium , qui pras- 
tcr cxpenfas quid rccipit contra prohibitionem 

1*uris. Nihili ifta funt > inquam ^ quoniam ^f^^'^^ 
h\dus in citato Franci & Gaillii loco fic 9 Tefii* ^efrm.& 
hus debent expenps refundi, fed nen damna. Qux '^ ««^ 
andcbeanc^ quasftio aliacftabhacnpftra> an 
poflSnt y ut rcdtc diftingpit Fclynus cum ipfo 
mldo. £t ratio illa Gaillii vana eft, dum propo* 
nic dcdamnovitando> &concIuditdelucroca* 
ptando. Jus autcm facit cxpcnfas^ &recompcn« 

1 4 fationcs 



t^6 Albehici Gentilis 

fationes operarum : uc didum eA. h^im9^% Jk« 
ilim9ch.ii'n0. iNonvetat^ aliquidpractereadaripofteay 
^ 4r^. dum non prasceilerit padum. Amplius dicimusf 
iT d' Jm. ^ corruptionem effe permiflam teftis. ^ Pretio 
cMr/i>9* poteft induci teftis y ut verum deponat : (i alias 
^fri^. I. recufet 9 utex'Archidiacono» acBaldoaliiad» 
p^ov*.* firmant non dubitanter. ' £t quidem Archidia* 
n§€k. di conusita > Hugodicit y fipd Uctt dare puUke fto 
^h.esf. jtifiafemeniiay t!f Iwo feftimonio. Ei Uges comra^ 
^!l^fi^J;,^^ focfsm habM f arnieftdubium^ quoanimodem» 

r' i 'fecundum tauremium. "^ £t Baldus ^ quod hxc 
^r*.r. eft cautela > non corruptela. Ripa autem no* 
zr* ' '* unter > efte hujus defmitionis rationem > quod 
m 34ir.teftis> recufans teftificari 9 praefumitur corru* 
«^^ptus } ^ utinquit Panormitanus : & quidem 
nF^. f<luodadditRipa) k parte : cui fcilicet bono 
cuitii^id fit> utego de vera ^ veteri fbrmula fuper- 

«^lr ^^^^* ^^^^ (Ripaconcludic) contraria corru- 

l^f^\P^onc poredt induciadteftificandum : ^quo- 

fMnmk. niam licitum fit fraude ^ (ic inquelitibusrepell^* 

j. ffdfn. -re fraudem. Ego cum Baldo negarim corruptio- 

^'uuL "^"** quasfitcautio. ^ IUa eft comiptio & illi- 

1 ^/^citat quum quis > videns^ falfis fe oppuenari 

t "DecU. teftibus> repugnatitidemteftibusfalfis. "^Dcib^ 

s.ra»/:62 & illud dici , quod teftis > accipiens pecuniam 

■M.U quoque & verum dicat^ committit falfum* 

Sedid in ipfumteftem (itdiftum>non in pro« 

ducencem y aut in teftimonium : fi ftant jam 

aiitetradita, Favet etiam producenti > quodde* 

6\t publice. Videlicet virat fufpicionem animi 

mafi^ quod geritur publice : ut eft ^ Meno- 

chio» etiaminiftoexplicatumcafu. Cumeft 

dubium » quo animo datur j tum leges locum 

habent» quas verant dare« Quod autem Fely- 

nus cum Hoftienfi > & Butno j qnos citat» 

Judicis fcientiam defiderat in hac expenfarum ^ 

vel 
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vel datnnorum refufione • ne fraus legi fiac : id 
iic eft y cum res publicc non geritur : itaquc 
fraus timetur^ cum autem agitur pubhce res^ 
ccflat fraudis fufpicioi 6c Fclyni adnotatio. 
Etiam nec lego iilud apud Hoftienfem > 6c 
Butrium in loco 9 quem Felynus citat 9 in c. 1 . 
de tefiL Sed omnino nec pi-ocedat > nec a Fely no 
dicaturidincafU) cum imo corrumpere pretio 
teftem licet. Quis enim coram ludice 9 qui 
poteftcogere^ nolit> nifi pretioindudus^ te- 
ftimonium dicere ? Menochius fic : Sedhico^ 
erit Ittdicis diligentid j ut perfcfutetur^ac judicet ex 
conditione perfin/e 9 acfeetmi^datafummaf Verf- 
fimile anfit^ iltam loco mercedisy laborum & ex^- 
fenfitrum datam effe. £c plura dari poflfe bic 
vulc : & de datis facit arbitriumludicis> non 
adhibet dandis. 



C A P U T III. 

Ve tejiibus tnJlruSlis. 

PRecibus 'induci adteflimoniumferendum ^^^'^•^^^ 
poflc teAes, dum non interveniac corruptioi no/Dec. 
hoccercum. ^Sic&inftruftioteftiumprohibe-t i. ^e 
tur corruptrix , non admoniirix. dicit RofFre-JJ^i^^g- 
dus in fuis libellis, in tirulo de S: C. Liboniano, %w. d 
Quod teftis fuit inftrudtus a parce y uc verum j|.i/#/?««. 
dicac , non dicatur fubornacus > de quo di&o^^l^^^^'^^* 
facft gaudium Baldus , ut ifta notat Felynus. ^J^ ^**^* 
^Ac Baldus (quod Odbfredus dicic) quodO/r. ^ t. 

A^er,t.i. I 

Ji nt. ptUAlt. 6, t9n/, 29. Affnf^. 9hf 7;. 3«/. /Wr. C.fi e» fat. 1 

ifflr t.iu C.ichis 9 qm ai.nonpo, c 3«/. /. «/f. di I 

tffti 
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non debec advocatus fairo infbucre tcikcs : fed 

bona fide bene poceft ad hoc » ut fciant dicere 

eum veritatem.. £t addit, fecilTe id fe multoties. 

d 'BsU, ^ £^ ^dc^ y atque alii diftinguunt , quod aut fuit 

/.f i.n.47. teflis inftrudtus y ut adfirmet vel neget : Sc tunc 

4«. Md' fjj fubornatio ; aut cum vellec adfirmare vel 

f^Jy\^, negare. ut utatur vera& congrua ratione : & 

€»nct tuncnonfitfubornatio. «Informatusteflis^ uc 

1107.». loquaturperverbacongrua^ nondiciturfubor- 

€^3ai, e. n^cuS) ut idcm Baldus alibi. Et Arecinus y quod 

9.ir.2o.i/rtefles« produdi ab una parte difcordantes non 

ir9k. reducuntur adconcordiam . ut probent^ quia 

imputet fibiparsproducenS) quaenoninflruxic 

tefles de veritate prius : vel non fcivit prius > 

quid did^uriilliefTent. Ethicnotem >quodnon 

tamen debet teflis promitterecertum quid. nam 

fic repelleretur, ut alia adhuc eft Baldi diflindio. 

f Pj"'- f Certum id efl 9 quid ^ quale, quantum. Prac- 

im.pit!^^^^^ non noceat, quod non efl promififTe, 

' Carterum nec noceat promififTe , fi licet eos 

inilruere y ut didtum efl. £t nihili folet effe 

g M. ifta promidio. ^ cum tefles fUtumque promit- 

««/y. ^^- tant , &nonfervcnt} unum dicantparti, aliud 

■f J' JlJ|'^^*Judici : parti mentiantur f/epha. h Et tamcn 

fn ibr^. excufatur pars quoque, quascredidit > & de- 

frstend' cepta cfl y ut poflit contra teflimonia excipere , 

ufii! ' ^^ J^"^ "^^ poffitcontra perfonas, quas pro- 

h HMrf.%^ ducendo probavit > i ut fic efl traditum quidem 

•V «^- generaliter. ^ £t fic recufamus Judicem , quem 

^^y. *impetravimus : nec appellamus propteriniqui- 

^21.11.19. tatem ejus perfbnas: at ab ini^uitate fententias 

«^^"•f^ejus appellamus. 

Sof- 3*3* 3^»- 39^- U^-49 /• Ccfh.stZ Vm. a|. k $ftc. 4i 

Caput 
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C A p x; T IV. 
De teftimonio litigatoribus prddiSlo, 



T 



Eflimonianonviciari« fiteftes ante figni^t Saif. 

ficarunt parti > quid eflent depofiruri » ^»^*-j»' 
Salycetusdefendit, Et pulcrein pradicis ob- J~^^ * 
fervationibus Canceliarius Palatinus , non efle Hsrt. u 
malum > quserere k teflibus j quid de caufTa^V-i^. 
fciant : ut pars > quas eft eos produdura > fic 
deliberet > quid poffit probare , non enim ifla 
fit fraus > fi aliquis curat de parandis fibi proba- 
tionibus > 6c ita fe refpondiffe cuidam nobili > 
qui interrogabat > an fme prasjudicio aliquo 
pofletquofdamaudirefuper cauilaprius» quam |^ ^/^ ^ 
litem aggrederetur. Itanabetfe veritas. ^ £t imf ib. «#" 
fcio tamen , Albericum Rofatum tradere>5«-»7* 
quod didum talium teflium > qui teftimonia 
partibus recicant , nihil valere videatur. ^ Sed c gi.aik 
& glofTator > his non credi , qui utrique revela* ^•'(f '• 
verunt teflimonia fua, Etcum glofTatore ite- "^-^''A 
rum Albericus atque Fulgofius. Nofa (inquit 
FuIgoGus) quod perfe£ta depofitione teflis» 
exeoy quodpoflca fecit> teflimonium fuum> 
rede depofitum > fidem amittit : ratio^ «'quia 
ita praefumitur fuiflfe ex padto. aliter non de-'^-'4-^ 
beret vitiari teflimonium , reaedepofitum.*^"''' 
Atque (inquiet alius) fi fecuta revelatio dati 
teflimonii arguit^ padtum fuifTe de eo dando 
magisreveIatio> & praediftio dandi arguetda* 
tum ex pado> ut prxcedentia influunt magis 
in fequentia> quam ex contrario. Caeterumt.^*^ 
id primum nota , male intelledtam legem glof- J^ j* ^; '• 
fatori> Alberico > Fulgofio > ^ Baldo > Flo-dne/h^ 
riano > Speculatori > oc fi qui funt alii > perS-4- 

quam 
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quam legem de ifta revelatione > aut prosdi Aio. 
netradunc. Slyifalfi^ >r/ V^r/r teflimonia dixt* 
wnt , Ve/ utfiquf parti prodidefunt y a jtidicibus 
competentif funiuntut. Hxc lex : lu qua poti^ 
ietunt y male illi cenfenc efle 9 revelaverunt. 
Prodere teftimonium utriqueparn > eft dare u« 
t^Bdfil. triquete'ftimonium. KEtdcGraxi» •i«a«iii»«, 

Jisrmc" V ^dCf ^<^«^ ^r ^;^»wr n/*iffSrmi. ^ £t Latini fic lo^ 

^•^•"•''^'quuntur > dare aiicui teftimonium > fenten- 

^'^.^«tiam^ &c. Cervottiillagloflaproculdubioeft: 

jFZ«J.2i.hqui numquam fecic gloflam unam bonam: 

^ '•^'•^- aoeaut gloflac falfasappellenturvulgo Cervot- 

rpr. it rei ^^^ • ^g^ ncque ad eam gloflam habeo nomen 

jtui[ aut Accurfii» aut boni suiusveteris gloflbgra- 

^ ^^lr P'^^* Accurfius ibidem accipit legem » ut nos 

j^*^/]accipimus» ineo^ quiadverfusfidem teftratio- 

^.def^i.nis fuac loquitur contraria. Sic fcilicec often« 

Am. /. I. dunt nobis lententiam Accurfii leges > quas Ac- 

T/. J ^e curfius illic citat : > qua^ haben t de vacillante ad- 

ttfiUTj. verfus fidem teftationis fuas deprasbentetefti- 

dtfsif. monia interfediverfa^ non de revelantfc tefti- 

xnonia parcibus. Sic & Francifcus » dodtus « & 

laudatus filius Accurfii ^ frater Cervotti y inter- 

pretatur deteftimoniis contrariis» adverfa no- 

k "Bsr.d. minaverat Accurfius. ^ diverfa nominat Bar- 

i.i6.cd' tolus' : & exponitdeteftet quificdixic diver- 

^^' fa pro aftorc & reo , pro parcibus diverfis. Ec 

ndco^ quod ficBarcoIus& Accurfius interpre- 

tanrur> /. iCMttfii. perLzj. ad Leg, Carn. de 

faif. & retro hinc /. 17. per illam /. 16. Videlicct 

&quOd in alcera eik prodiderunt , in altera ettpra^ 

buerunt^ Addonunci quodfiinlege Proeffrrir» 

ftimonium eft revelare teftimonium ^ truftra ad- 

ditum de utraque eflet parte , quoniam idem 

fueric pro certo > etfi uni parti revclaflet teAi- 

monium 
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monium teftiS) nonutrique. Speda ad FuU 
gofii rationem : quasconcluditpariter&inre* 
veLatisuniteftimoniis. Quseretu^ quam potes 
aliam. £go interim Salyceto $ Hartmanno- 
que addo iilam communem omnium opinio* 
nem, ^ouod non incelligantur cognita teftifi-i 'Sar. 
cata ex iita revelatione : quia nec revelatio fa- -^^•«^^ 
^aintelligiturpropterejusinccrtum. Ei itaque j^^^^j, ^* 
concludo cum Salyceto , mmm intelligi co* ««lib. st 

Snita teftificata ex ifta pracd^dtione. Cum Bal- 1«* ^fi* 
o nttdtomagu dicendum, non didicitateftifi-^^^^' 
cataexiftapracdiftione : quoniam ex iftis fer- lirjfi. 
monibus iif/Z/!(S-poftit haberi certitudo. Adde^ 
quod&confilii mutatio hic efte poteft in jprx« 
diftione. ^ Cum Hoftienfi > & aliis iaem 9 m Vmr. 
quod certus quis non eft ex verbo volatili ^]^^\\V^^ 
revelationis. Etiam ouia oblitus diftorum ]<. ^.'yi.^ 
cfle poteft teftis. " Addam in terminis for- temujtii 
tioribus Baldum » qui fcribit quod non V^^^^^^\J^/^n! 
robur fuum teftationes » quas vidit pars ^ no« ' ^^ 
tario. £t itaqueperdant multo minus per re- 
velata ^ tefte. ^ Miror Decianum inledtis tefta- o PerU. 
tionibus dicere^ quod multum de fide minua- ^'^- ^^* 
tur. Dicit , nihU alleeat. P Qupd notarius ?Mamh. 
puniatuf , item teftis > id quidem vere > & cum ''f^^ 
aliis Decianus. Sedeaaliaquseftioeft. ^No-q/i^f.ife 
tarius manifeftans difta reftium.ante publicatio* '^^ ^^ 
nem > tenerurfidfi, ira condemnatus ^^^^^^^^^gJn 
meo 9 6c aliorum Dodorum confilio > ait Jaco- 9/. 
bus de Belvifo. £t idcm dicit in ad vocato 9 

})rocuratore> qui inftrumenta > alia manifeftat 
ecreta. In Judice > qui fententiam revelat> 
antequam pronunciet. ' Non vitiantur dida r Cjfir.h 
tcftium > hcet paftes fuerint prxfentes ^^^-J^Ae^' 
mini y quahiquam ( & hg^c alia item res ^^ 
tit) partes fic nequeant novos teftes pro- 

ducere 
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ducereruperiifdemarticulisy vel diredo con* 
trariis. quia didicerunc teflificata. £ft alia 

3uxftio y an verbum frodidttum in lege fupra* 
ida fignificet revelacionem : quod Cervo« 
tus & aiii plures voluerunt» & aiia> an fides 
his revelantibus minuatur teflibus : quod non 
dicunt> nifi Fulgofius & Albericus. Depu- 
niendis his teftibus loquitur lex illa > non de 
teftiinoniis infirmandis. Etiam quasftio alia 
eft) in teftibus revelancibus didta^ & alia in 
prxdicentibus dicenda. Haec quaeftio noftra 
eft) inquanecvltum habemus> quenirciam> 
contradicentem y habemus nobifcum illos o^ 
mnes> qui in altera quasftione tenent > reve- 
lationem didtis tcftimoniis non obefle. Ha- 
l)emus diferte d. Hartmannum &Salycetum. 
f P4ii«r^/Sed & Panormitanum & Felynum : qui fcri- 
a. if M^ bunt diferte 9 non vitiari teftimonium alicu- 
wMfi.F'(f/>ju5 (i prius in prxfentia partis dixit^ quide* 
ufiUi. ^^^ diCturus in judicio : imo eile cautelam uc 
inducatur ad prius dicendum ; ne habeat ma- 
t-BorM. teriam variandi. ' Quas notabilis theorica 
%7. dt Bartolifit. "AdquamtheoricamnotemushiCf 

{i^Veph. V^^ ^^^* videtur illa k pluribus reprobari in 
<«ff/:4i8.ineo, quodhabet de puniendo teftevariante 
cv«»«^^pcenafalfi : tamen tenetqr in hoc abomnibus» 
aiiT^* quod illa praedidtioeft cautio» non deftrudio 
teftimoniorum. 
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De teftibus cnmtnofis. 



1 



liT^ JN ■crirainibus admitti teftes criminofbs» 
%. 10.' JL cenfent Grasci interpretes. i^n i^-^im ivn fitM 
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fi0i>€^&*'i^t:fh^ in teftibus , fuftfMtefitficanubusy 

atn fuper wjuna y autfmilibus citcumflantHs, o^ 

tnnino nan fpeSlantttr mares tejHtmy t$ Vita, ut 

Magifiet iicebat. £c ratio fiC) quianon^ uc in 

convencionibus 9 prompcum fit hic ceftes ad vo- 

carc vicac probacse homines. ^ Csecerum' in ' -^'^^*-^- 

criminibus excepcis admicci ceftes iftiufmodi > f>Jf^i«.^*!l 

non fic dubium. ^ £c lacrocinium eft in exce* f f. 19- o* 

pris: adeoque piracica 9 lacrociniumpeffimum. ''^" ^"^* 

^ Admitcuncur in his quae difficilisfunc proba- ^c'^i!d\\ 

tionis. « Acque fic fane admictuncur> uc finc s- > j-9-3* 

etiam omni exceptione majores. ^Qux autem ^J"''- ^ 

occultc fiunc, uc iftiufmodi conjuraciones pi- d!!#/#*j. 

racicae fiunc> illa func difEcilis probacionis : f^»»/^ h^* 

falficaces > fimulaciones > de quibus nunc cra- ^''p;^^^** 

Aacur : In his probanc plane duo, criminofi > r^w/j^i. 

aliasomninoreprobaci: utloquitur lafon. £t^^«//-«/f. 

h«c idem nominac cum aliis, quae func pro- \^*^*' 

bacionis difficilis. Ne quis mihi de eodem > 1nd\ oee. 

deque aliis regerac didum Bucrii, fic id efte> ^.««if/.^;. 

cum nec adu > nechabicupofluncalii efle ce* ^^^ ^^^ 

ftes. ^ Quamquam idem didum improbecur nlci ^" 

^ racione , & confuecudine f & Ciaro. Sic&^i^- n^. 

alcerum vacac hic, ^quod kjunc, de ifta diffi- ^•^.^^- 

cili probacione probandum efle. Nam conju- yll.lJ!^ 

rationespiracicaS) & fimulationes efle diffici- •P'»»- 

lis probationis > fic eft oftenfum. * £ciam ad- I ^'^^^* 

miccuncur criminofi in his 9 quas principalicer h' MynC. 

nonfiuncin odium lasfi» uchomicidium; feda-^^Ai^* 

in commodum delinquencis > uc furcum. Quae J^*?^** 

communis conclufio, & communitef obier- i*c/jr$! 

vaca* £c quas in coto hoc genere praedacionum /• 9 ^i • 

ftac perfpicue : ^ qux cerce func in commodum k 'BsL e. 

praedacorum* Eriam in his admiccuncur cri- ss-^esff. 

mino* 
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ininoC>*Quae regulariter non folent pattariiine 
fbciis. Quse iddccn communis eft opinio, 6c 
obfervaca in praxi. £c qux etiam tenet cafum 
noftrum y qui non eft fme fociis j piraticus. 
1 DiUM. ^^^^^^ autem (docec ha^c idem Clarus) & in 
|.^r, i^.omnibus ita criminibus habetparicer : cercein 
Rm*s* furcis & lacrociniis. Qux hic efle nobis poteft 
'•"^jJ^'-definitioquintanoftrorum teftium y imofexta. 
^. ri!^.^£A fepcima% quod iidem admiccancur in civi« 
dipw.jnJ.lihus. £c civilicer aj^icur nunc» cum rcs re- 
^^''•^"''•peticur tantum. ^ Et fic agi poteft : ctfi cri* 
#* <r. nien fic publicum. "Eft oaava nobis dcfen- 
tMen$(b. fio 9 quod admiccuntur nec idonei ^ & eis cre- 
'a""^* ^^"^ dicentibus verjfimilia. Verifimilia au« 
€Mrfs7'^^^ ab bis teftibus dici ^ ilHnc apparet> quod 
Schmrpf. ipfi contra fe dicunt. ^Etnonficcredenaumt 
3-c«^3^-quod quis in prasjudicium fuum deponat> nifi 
^rfl * ' verum. lllinc apparenc teftimonia eflc verifi- 
n Ceph. milia> quod concrariumfic valdeinverifimile; 
wif/r^^s. HQllandum unum^ excraneum^ humilem> 
i/nnk^! pauperem, Anglisreiiqubomnibusducemex- 
p9ri X. fticiflTe 9 dominum cocius expedicionis.' Eft nona 
fmci. aj. refponfio quod non tam agitur hic dc ceftimo- 
^,^'^* niis y quam de confeflUonibus criminoforum. 
c^#»arifr.'lnaudicum vero fic > non credi ejufmodi reo- 
*3- '^*f^*TVLm confcflSonibu^. P Teftari cpncra fc quif- 
t^ que poccft. 9 Imo credicur magis confdfioni 
P Cdn. principaiis > quam ceftibus miilc y contrarium 
X4: f • »• adferen tibus. * Eft re(ponfio decima y admitti 
'^pj^^^ teftes idoneoS) fi aucidoneis aliis teftibus, 
mr/.sVaut conjeduris adjuventur Atquc hic func 
' "^t^* ^^* conjefturag fupradidtae ; dc Hollandi du- 
^g^itfCzta incrcdendO) ac dooiinio ; dc Anglorum 
/• i.Cii/credendo ducaru > acque dominio. Navis 
/«. tr. empca pracdacoria in Anglia eft> rebus omni- 
ffnf.U^ bus eademJiiceft inftrudta : fociis eadcm Anglis 

omhibug 
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omnibus hinc eft dtdu&z. £t HoUandus domi- 
xius non in Hollandia paraflec omnia ? Angli af- 
fuetidiutiffimeperbellumproximum praedatio« 
nibus iftis > nunc vero vetiti, nec tamen queunc 
abfiftere » hacc commenti funt fraudi fux inum* 
brandas ; adfciverunt fibi , quem dicant ducem 
& dominum. Ca&terum totum hoc rallum efl. 
f Et fraus hic arguitur cx infolitis : ctiam per f3^\|* 
conjedturas leves. £c non fit credendum^ ^/i>. 3* 
quod fieri non folet facile. Aut hoc facilefolitum^ ^*»/ 3*- 
ut &extemus & talis talibus Anglis faciat talia ? ^/^r^' 
Hxcfatis. ''''^''^' 



C A P U T VI. 

De tefiihus finguUribus , (jr frobtitione 

ttmftftatis. 

BReviter «(loquar verbaDecianidoftiflimi) 
ad immediatum deveniendo dico > quod te- • ^l^* 
ftes fmgulares probant in his ^ quae funt difiicilis 
probationis ^ nec eft fingularitas obftativa > fed 
adminiculati va , ut quando unus probat de con» 
fedione in uno loco fada coram fe > & alius de 
alia corani feinlocoalio. Qux \ communitdr 
contingentibus probari poflunt per plures te« 
ftes^ea per fiqgulares non probantur . Quse vero^ 
quia funt prohibita $ quilibet toto ingenio & va«» 
riis cautelis > & calliditatibus tegere conatur^ 
ifta pcr fingulares probantur. £t castera apud 
Decianum. ^ Indicia 9 conjedturas > prasfiim* b TmU 
ptiones cenfentur hic verae > & concluden- ^^/-^ 
tcs probationes y & femiplena^ , & imper- ^f* 
fe6tas probationes fimul jungunturad plenamj « ^firjt^ 
& pcrfeftam. * Scilicet jura ifccundum di- yiy^Hj. 
verfas qualitates ncgotiorum diverfos modo^ ^IJ'^'' 

K prob* t^K 
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, probandi induxerunt y nec voluerunt an guftare 

^^'''^^y/acultatern probatiojium. ^Tcftibus fingularibus 
906. probari confeifionem y etiam alii tradunt > non 
c N0ft. diftiDeciano. *^Creditendentibusadunumfi- 
Zfioph. ^^^* f Credi ,fi aliae concurrant conjefturx : a- 
142. 44.8. lia quat hic nobis omnia vaient.Sic vel fingulares 
i E.ng. tcftes nobis probabunt , magiftrum navis ferio 
2^„f,^'.nonprocuraneadinfiilam appellereSan(9:i Mi- 
17/. chaelis > extra quam prohibitum erat appellere ; 
dum dicit unus> hunc/uifrefermoneminnavi 
certum de navigio in Hollandiam diredto. Al- 
terautem, non fuifle tempeftatem , quae arce- 
g i?^«-f.retabinfula. Etmagifterquitempeftatemeam 
'^"^•^7^-probat? ^Necenimeftdubium, quin ille ha- 
^*r.fl^rolbeatprobarcnegativam,qui negativac incum- 
pofuifii.^ bit: &probareimpedimentum> quiidallegaty 
^iJ'/"' agendo , excipiendo. ^ Regula numquam fal- 
/•wyTi 23. '^"5 > ^^ negativam probet> qui in ea fe fundat. 
Crp^. 47- Etiam 9 quod negativxprobatiofieridebet per 
^^* ^J- cxaminationem diligentem. Itaque teftes nec 
jJ's.'AfJi!rogatiredderchabent rationem concludentera 
4^er«//»r.p]enc, ac necelTarie. 'Etiam, qui probare de- 
p 1.^.14. betimpedimentum 5 isquoque dcbet probare^ 
€0^^.199^^ adhibuifle diligentiam, ctiam &conatum, 
2^14. 7 ^. etiam &fumma ope nixum ferepellere impedi- 
hV V/ '"^"^^"^ * ^^^ potuifle repellere , & adlum ex- 
5. w»/it^ P^^^^^- £tiam probandum fit, quod & pluries> 
iwiatum. necunotantumdietentavittempeftatem fupe- 
direjnd^ rare & appellere. Etiam fit proteftandum plu- 
tx liwf-"^^ deinfuperabiiiimpedimento, utdcfinitio- 
fniffd. de nes iftasomnesfunt in terminis ad c^fus fortui- 
P.^f' ^^* tos : quas fit tutius fcqui , quam generales di- 
JJ^^f* ' ftin Aiones. Sed age> probetiftemagifterim- 
cii^^rA.pedimentum, & non requiremus proteftatio- 
'* '"^*!, nes. An, ^quod nauta facerc omnes f61ent,mo- 

Conur. t ,diffamarL f . 4« » . 1 17. Znitar. conf %C. k Xcnofh. 2. Cjrof 
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deratus ifte eft ventis 9 huc curfum fledendo > 
atque illuc ^ dum tempeAas abiret y aura rediret 
fecundior? Non probatum & nc tentatum 
quidem probare > quod h^c venire necelTe Aie* 
ric in Angliam : ire autem inaliquampartem 
regDorum Portugalliae non pbtiierit. Huc>huc 
curfus fuit pro certo. Ut ita ab itinere cognofci- 
tur petitus finis. ^Et qui per viarinfolitas > Sc\g^'fi^ 
qui per alias tendenres in toca vetita ^ ducit mer- tonf. n. 
cesjireintelligiturinlocavetita. Ab infuHs il-79. *• 
Y\s tempeftas ullahucvehat> necfinatin T^^^^^i^fif^^ 
ire Portugallias ? *" Non per omnes partes viger iivunM* 
una tempeftas, & eadem tempeftasinveniens^-^'^'* 
navim in diverfis partibus maris non ducit ad(^f.' ., 
eundemlocum. Notoriayerocommuniterfunt «»1:/ 27;. 
itinera per mare ^ & per terram. Ab illis iniulis 
perAngliamredtaiturin HoIIandiam. Et igi- 
tur, ut fit probata aliqua tempeftas,haecproba- 
tatamen^quamdicunt^ nonefttempeftas. E- 
dat> quas habet, folemnes^ nauta chartas : li-n/i.srH 
quebit illlco de retotahic> atquedecalumnia. iqUeed. 
"Edcndum pro certo eft fifcovelagentiprofi- ^v- f'- 
fco>etiam ad fundandam fifci intentionem.f^J.^^^:, 
^ Et nautae debent talia documenta edere > ut eft UIevct\ 
opinio communiS) pracfertim fi etiam adfitfrau- ^^J^-^fi» 
dis fufpicio alicujus * ut hiceft fufpicio, ex fupra- o7(.t/!/.2. 
difto curfu navis res alio ferri 9 quam quo defti- c, de Vm. 
natas fuifTe dicit nauta. Item ubi Legato Regis, '* ''• -^ 
quacrenii de ipforegioveftigali > omnia occul- J/*,>. ' 
tantur. Mak agit , qui fugitlucem. P Etiamc com^ Dee. e. u 
tnune vitium eft > datia & vedligalia fraudare. "• «>^ ^' 
Et fufpicio in dominos etiam ipfos mercium ^*2.'/i*!i] 
manat haec : lit fi res ceffiftet ex voto, bene eftet: /«.a. Mei 
fm minus > ncc ipfis propterea damnum accide- »*^^' ^» 
ret, ranquam ex deli^o nautae.Quas Comanus- p^ c^m^ 

Kx C A. 
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^•r^^^TI Egula «eft, non prasfumi rcicntiam, fcd 
^l»f.\2o.^^^S^^^^^^^^^ f*^^ alicnij praefcrtim longe 



DeignorantU ^feientU probntione. 

iMenoch. 
6. 

». 

gpif{ ,, _ 

ft4d.Piir/. agentis. ^ £t itaque probanda illa eft probationi- 
f4^ ^ bus urgenriflfimis : dequafit6c; regula&prae« 
?•»/; 7»©. furtjptio juris in contrarium. ^ Probandaeft ex- 
rmrrep. adta cum fuis omnibus illius fa&i qualitatibus j 
a.fwi/. s.pi^nai ccrta.* ^Probacur ignorantia eo ipfb> 
deretr? k^od contrarium nonprobatur, & fic eft no- 
/i^. $. 3^. y um genus probandi y ut ait Andreas de Bamlo. 
^(.2.rfirr.«£x fuperabundanti autem poteft & pars altera 
1^'och. ^^ ignorantia fua > & quidem per fuum jura- 
4U. ii<^. mentum probare , & eft audienda. Sic (aAtt; 
H|: Ettamenillud quoqueverumfit, ^quod&al- 
ifiCqni l^gaflda & probanda eft, fivc fcientia, five igno- 
wii. poff. rantia ab eo > qui i ntentionem fuam fundat , vel 
e cephj. agendo,vci excipiendo,fuperfcientia, veligno- 
VoTh.d!' r^'^"^* Sicintcrminiscontratertiumadverfan- 
110. & tcmrci judicatae, quodfatisfit^ hancilliobji- 
4^y i ^^^ • ^ qtJod ille probare habcat dcignoran- 
y '^//jI tia. ScuItus*quicontrahunc tertium excipcret 
f i. f . parl dc fcicntia. nam ipfe tum fic habcrct probare de 
ti. 7.P. 1. fcicntia. Et hoc Villapandus , benc eruditus 
^l^^*,/- Jurifconfultus Hifpanus. Age > libcraliter agas : 
314.1.3 i.probadefcicntia. ^ Indiciis 5c conjcAuris pro- 
Med, di bari fcicntiam > cft rcccptifljmum : ctiam pcr tc- 
^jfa.^Jnji. ^^^ unum : & in ca probanda igitur verum cft 
g Y>:cia'. dcfidcrari adco cxa£tam probationcm. Scilicct 
tonf. /8 3. difficilis probationis rcs cft. Et itaquc ficprobc- 

314. A/^.* ^""^- 

fioch. 37. 87.^15'. 617. ^Decia.uconf.i^.&iikj^ conf. ^.6^. Tmrr.y 
eonf. 17. 'Bnrf.i. c«»/. 143. 174. Crst. 1. conf.C^. Gahr.x. cjm/T 149, 
Pnrf. i. eonfiyi. KoMen.dtc.\'ji.%Anth.Sitl%l.^*6l.Cofifdefit.fu 
& tSjt. infi.^.'Bsl.t.udtffi.fr4l. 
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tur : utquodeftaliuddifficili^probationis. £c 
tamen ad cres , quacuor iftorum quod atcinec 9 
cerciffimumeft) eos noviflfede lice omni cum 
nauca y qui prasfentes adfuerunc nautse femper : 
ecfi filuerunc. *»Pra5fenres fcire pra^fumuncur, h '»••'• 
quas in loco fiunc 3 prsefertim quac fiunc publice : j[^^j^' 
prsfercim quas ad ipfos pertinenc : & praslercim 30^. ii 
quae func ( ucfunc hic) quanticacis notabiiis. i 0« '^- ^f- 
mnibus innotuifle caufla gravis praefumicur> qui- ^p^r^* 
bus aUquo modo nocere potuic. ^ Tum & abfen- 11 ij/ 
tes praefumuncur fafti certioresf domini (in- R^f»"/^ 
quic Maranca , icem Menochius in praefumptio- t^K^i^. 
Jium libris) k procuracoribus. ^Ez quod eft nun- 1/. /43. 
ciacum procuracori , praefumicur dominus fcire. ^«w.^** 
Ec magifter navis eft quidam procuracor. "' Cui ^f ;^^'^* 
Wiusna\kcuramaniAtcktH , ii procurator eft ^ qtii s. n. 68.* 
mUtna negotia mandatu domini adminiHrat. " H a- ^'j ^* s* 
bici in loco faftoresi negotioriim geftoresfeci-/^^/'*'* 
uncpraefumi fcientiam. Autqiiis nefcic merca- i A/mri^. 
torum induftriam, & vigilantiam fummam?^*''/^*»' 
Et quomodo babeanc fidos ubique exploracores;, cw.^^ 
qui ad ipfos deferant indies per tabellarios com- hm» s. 
muiSes^ per propriosfemper inmagniscaufis,^^^'^^- 
quid ubique geracur rerum novarum ? ^ Ad pro- „„w.!jjV 
oandiam fcienciam abfencis, fuflicic 9 quod ad 1 Pdrit. * 
cum perveneric fama cx rclatione providorum ^i^f^*!^ 
& honeftorum virorum. Ex literis amico- Jl^Jrf^^f* 
rum fdencia probatur- £t hx relacioac$ ^ & m '/. im 
haBliceraBfiericommuniterfolcntj uc novimus^*''''-'-"* 
omnes de quocidiana experientia* P Atque ex ^Duu! 
his , quae communfter fierifolent 9 fcientia^roff/.^. 
praefumiciir. Ex eo f quod quis inveftigare ® B'^'* '• 
lolet , pracfumicur fcientia , & quifque *;^,^/' 

K 3 folcc^w.j. 

iret, nvm, 27.- ^ p Tfecid. i. 4« Qrsv. d.iji. ^;o. 8op« tfrf, i. 

ij%, /0. jiiU' iS*Gm. c.ni€.ntim*i^. iexftijng.ferv. 
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^^^•/.rolctnarurali propenfione » ^ mercacor etiim 
^jAhtZy^^^P^^ profeffione, inveftigare > quae func 
3.(«ti/.6a.Ad lucrum, ^lr^tmum fiiers y fuaque In comftn'^ 
STM.dt diapugnax: Poeta aftrologus de mercatore. Ec 
J^-,^^^naturaIispraBfumptioifta (aitCravetta) fatif^ 
X Umifuna^ amnium habetur y itaque contrariam pra?« 
4- fumptioni naturali allegationem ignorantix 



efle 9 cu\u$ fidesfieri iuiicium cuiquam ncn pqffii. 

JJJ:*;JQu?e Cravetta , hujus ( ^ ait Mcnochiu^) noftrx 

ci^jf. u stfatis jurifconfukorum iiacile piinceps. Ob« 

iecrO) dicat miht aliquis (ut ucar verbis ejuf** 

dem lurifconfultiintra&atupari) ad rationem 

naturalem vivens > an dominisinfciis meidumt 

iada i, nauta haec credt poflunt > quae funt fa* 

da ? Lirigatum > appellatum 9 difceptacum de 

appellinionc > reftitum per omnem contiuna* 

ciam executiont» Qoi haec faciebac nauta pro 

dominiSf noneofdcm &faciebacdehisomm* 

bus certiores? etiamhasc cuibonofuonautx? 

imo cui non malo fuo nautas > G ibi jus fiet ? 

miT'£* ' ^^if^no quid fuerit, abeoetiamfa<ftumcre- 

/#riiff. €•' d>^ur per Caffianum didtum illud in judiciis de«> 

pAJefs. cabtatiffimum : & quafi ex mandato ejufdem > 

^^f' '^••ajunt Doa^^ "Fadlum familias adfignatur 

« ixmi^tj^^wuaii domini > etiam illicitum : quia mn 

^As9* pt eredHikj k fiunilia > contra quam dominus 



ivtfv. 



V"'^ velft> quidquam fierL Etiam mandatum in his 
A mtt. f. prasfufnt r ad qux agenda veridmile non eft (ine 
»^«•3^. mandatoquempiachacctdere. £tnecdubium*> 
(i & fci vit dommus & potuit prohibere. Ergo 
hascnautasfa&apraefumantur fadakdominis > 
quibus & bono eflc potuerint. £rgo & hxc 
(cifle iitiera prstfumantur. Auc forte non hi 
fieri ccrtiores valuerunt ejus > quod hic gere* 
retur? Neque in tot feptimanis > etiam men- 
fibus hinc in HoIIandiam ulte iverunt li* 

teras? 



X Oro^, 



Hisp^AK. Advocat. Lib. IL iji 

liccras ? huc ex Hollandia nullx literae redie- 
runt ? & communes flati tabellarii pluries ultro 
citroque commeamnt toto ifto tempore, ^ ^^^^^^l 
deduciturfcientia propter locorum propinqui'rft/.z5.X 
tatem. ' Unius autem > aut duorum dierum ^»^^ ^•'- 
fecili navigatione diftat HoUandja , ubi domini ^JI^lf^* 
ifti fxiifTe aicuntur. ^ Si & per jus creditur > in y' j^'.d§ 
itinere marino communiter pafllium miWizi^f^y^- 
quinquaginta in dics fingulos tribui. "^ Vicina ^'^p^'^ 
fimt loca> qux.non mulcum diftant. z^rofiptyMpTMp. 
^licitur^ quod per mare non diftat ultra duas ^ .f «/'''• 
dietas. Ec ita dicetur i judicecerte : ^ cujusj^'^/*^*''^ 
arbicrio '& id detur 9 cenfere de vicinitate. « SihMinuh. 
idem arbitrium debet regulari ex regulis juris^^i'^- 
comnlunis : &efle congruum adprobatis do- "^j^.^ 
drinis. Et hic junge longum tempus , utrm/ix;!.' 
dilci. ^ Qui partem praeterea fciverunt > iidem ^-««^ ^^ 
pfBCfumuhtur fciviffe & reliquum , ucalii^ ^dtJr^f.' 
Menochius in refponfis etiam fcribit. Nihil^.^.^'i,. 
ifti de lite audiverunt ? Credat luJaus Jpetta. 27. oitd. 
At fi quidam'fciverunt, eciam reliqui fciviflc^^^'^^^' 
prasfumuntur. ^ Ut valec argumencum de re- nnih.tcni: 
Dus ad perfonas. ^ Cravecta fic oftendic de??-^»^'^- 
fcientia tertii, volentis impedire cxecutioncno f ^X' ^J^ 
latae lUdem contra alcerum fentencias ^ quodi.f«„^ii. 
conjunAus praefumacur fcirc hGcz conjunfti ,f ^•'-•v. 
& fuccefliva haud dubic & fpccialittr liccs.^;^^^' 
Etiam quod citra conjundionem prasAimitur 
tertius fcire litem contrdverfx rei memorabilis. 
Etquodneque vecuftas temporis inducac igno^ 
rantiam rei ejufmodi. Ergo (di]Cerim ego) 
& conjunftus mercibus in eadem navi prasfu- 
matur fcirefadahaec conjundti. £ft conjun- 
dioifthic, ut extradtationede ja^ii apparet> 
item ^ proverfoio EddemnafPil^ehiy &arhmitt, 
&abaliis argumcmis. ^Eciam n€quelongin-|^JJ^'^ji^ 

K 4 quLtasi 
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quica$9 (iquahic cflec loci». inducat ejufmodi 
% D«^i*ignorantiaiilreicontit>vcr&rmeroprabilis- i>Uc 
&{ik\' ^^^^ argunientum de tempore ad locum. £o- 
fwr/: II.' dem quoqueCravecu locoimanifefta 9 & noco- 
i Dfc. I. ria ea prope vjderi> quac in ludiciis fiunt $ > (juod 
kMMf. ^^'^^ ^SciViflelitemejuiy cumquoquisha« 
g^fffi 31^' betaliquemcontraftum. Etcumnauta contra* 
1 Uinotk. Auni habent ifti Sic autem probata iententia 
c^^nH^so ^^ cercaquonindam, pracfumptionibuspluribus 
^ Rim. probata reliquorum. fQuxfcicntiaexprsefum- 
f0if/:4t. ptionibuspluribus etiam dicitur certa $c plena« 
r^t' irt. "* ^^ ^^^ "^^ locixs vulgaribus (Cic Romanusi 
Jrte. L * ^lii ) illis fcilicet traditJonibus > ignorantiam 
##«/: 118. prxAimifafti alieni , eandem probari juramen- 
'■^jy to, &c. Nam (ut communiter docetur) ea 
^ltmti non procedunt , ubi fciencia ex conjeduris prae« 
tf 17* fumitur* Videlicet & Judicis fit j juramentum 
^*^ etiam deferre : quiiftud noneideferettameny 
Ff/y/i.'! contra quem przfumptio eft : ^fiaUqua ( ait 
odd. if poft alios Menochius ) allegati ignorantiam ad- 
«^j;fjJ^*verfatur juris prsefumpcio. Et pulchre Nacca» 
^ibi.*/<rquodrcilicet privilegiaca ea fic per juramemum 
/r#». ^robatio> &concrajuscommune> igicurnihii 
5*!ST'* ^^^^*^ ^P^ obftare. In ignofancia ( idcm inquit) 
imI * probabiliitludfit> ^ in verifimili > inquiunt alii^ 
VMti. qux verifimilis ignorantia(inquit & Oddus Do* 
^F#?'^ wor meus ) non ftat cum (cientia prasfiimpta. 
2, Jg^^ *> Ex qualitate perfonas ( idem Natta, idcm Na- 
«MT/r. varrus ) hic ludex arbitrabitur ex circumftan* 
^'td. ^""sn^g<>^" , & fi perfona tam longinquo abliiic 
tres. odd. ioco % ut notiiia (adi facilc ad eum non potueric 
d$ refi. f . pervenire. Nos vero hic confideremus > quae 
•• ^^ oftenfa fupra funt » res magna » locus propin- 
!iMt/r. ir quus 9 pcrfona induftria mercatoris > tabdlario- 
mfi9* rum curfitatio 9 amicorum certidramittm co* 
pia> &c. Etiam non dcfertur jarameikiiiBi} cum 

de 
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de non levi agicur prsejudicio partis ^ ut apud a- 
Uos, 6cMenochiuineftinarbitrarii& £chica« 
gicur de non le vi > fed de cardanda pcr iftos exe* 
cucionefencemix^ latse adverfus nautacn.^ Tar- q P^r. 
darc executionem fencenciae , non modici rcs ^^'r''^'* 
cftpraejudicii* tep. 



C A p u T VIIL 

Sufpe£tum CAlumnid tertium non admitti 

tardanJUe exccmhni fememia lata contra Mium. 

I^Ui * fciverunc, aUC fciviflc prscfumuntura Orav. 
v^e lite alterius > & de fententia contra eum '^/•^^* 
lata , & filuerunt , ii objicere fe executioni illius ^g juni 
fenientix pofteapercalumniamvidentur> ita- 2. />rlc/». 
que audiendi nec Amt ullo modo. Dolus fic^^f^^ 
arguicur iftorum ) qui cauflfa defatigandi liti- J ,*^^^'^ 
gantem acccdant adeo fero ad jus*, quod fibir.i6.n iz. 
creduntcompetcrcdcfenfandijm. ^Calumnia^ ^/JT' 
tVtdens efieniituf in co , qui diverfis tempori- Jg"/* 
bus I divcrfas excepciones onjponit > ficuc & crsv. 






qui de uno genere dclifti plurcs aftioncs.3j<^ 
Vide laf. ad 1. C. de Tranf. malitiaxn eo qui^j;*' 
exceptionem nunc primum objicit ^ haud um- 
quam antea propoifitam ; prasfcrtim fuhftan* 
cialem 6c fundamentalem ; prsefertim hr eo > 
qtribona poflidet> alia<{uehujusgeneris! Qus 
hicomnia valcnt> ubi iftl Hollandiunotem* 
pore egerunc omnia per naucam > nunc agere 

i)erfe volunt. ^Tacendoquisad jusfuum rea-^ p^r//. 
e^ videcur dolo id faccre : eciam alii doctnx.^xwf.j^. 
£c Cravccta^ dolum ex cardicace cercii advenien- 
tis impedire execucionem > praefumi ^ qui fciens 
litts fub ipfum primordium^diftulit feopponere, 

K 5r dum 
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dum conclufa caufla eflec > ut fic inquietarct 
Viftorem : utcum fupereflethuicnihil praster 
^xecucionem » tum fane ad initium iplum ex 
lite recenti rediret negotium. £t efle verifimiii- 
mum 9 dilatzm novam litem ^ quia tertius puta« 
4 CrsvjL ret 9 non bonum fecumj us facere. ^ Etiam ca« 
997' »-13 lumnix fufpicionem efle illinc > quod rebus de- 
fperatis adveniat tertius. £t non res fint defpe- 
rata^ his ad verfariis noftris ? quibus & hoc fuit 
unumcurX) feoccultare^ alios omnes dici do* 
minos mercium y ac pofleffores. Sed & illic 
vidus nautacumfit) non habent jam ifti > nifi 
ut in defperatis fuis nominibus pugnent mo- 
randas faltem executioni fententix pro Lcgato 
Hifpano latas. Nam quid fperent amplius^ 
vifti illic ) ubi potiflimam fpem pofuerant ? 
«CMriicjj^j^ autem Cravetta> ab infolitis percipi 
^^^'''''^'fraudcm. Et ego infolitam > inauditam dico 
rem > ut nauta liciget pro mercibus tanti valoris^ 
& domini fint vicmi ) pfsefentes» fcientes» fi- 
lenteS) latentes. Et idem Do^or plura fic > 
dequibuspatefacit ipfe calumniam tertii illius» 
contraquem difputat , nos noftrorum adverfa- 
riorum fic pacefacimus. Addit aurem , quod 
& unica conje<Stura > amcafufpiciofuffich adpate» 
facitndam calumntam , & itaque nec fit difficile 
judicare > quid eflet in mulcis dicendum > ac 

f o/jr %^^^^^^^^* Q^?^ & ^os y quafi contra hos 
ftfff^i^ noftros fcripca^ dicimus omnia. ^ Fraus faci- 
».9Xom. lecolligt non poceft, nifi ex conjcdturis , &c. 
t.cnnf. ijfpcritffimt detedam collufionem illius cercii 
T^Cr^v. cum litigante ) dicitCravetta. Curautem nos 
if.9^. non idem dicamus noftrorum tertiorum fa- 
r^-?*Vydamcumnauca, cauflknullaeft. ^Addoegd^ 
de mTf§. leviores fufpiciones oporterc valere hic vincen- 
/Mt. 7* 9f. dx calumnix> in judiciofummario^ execuci- 

♦>•/©• YOf 
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yo » aVlmictente minorem contradidtionem » 
pofT^flbrio y ut fic Conrardus ^ qui 6c itaque 
addic quod poflit concludi merito , quod fuffi- 
ciac levior caluronias prsefumptio. i Addo & i c^virr. 
quia calumnix facilime cgnungunt , & fre- n-^»'-»-». 
quentes inhis oppoficionibus : & hae plcrum-^^ V** 
que fiuncdolO) fraude > malitia , injuria fas- 
pius, quamjurc» ut verbah^cfuncCovarru- 
vias. ^ Ex quo illud ctiam aptiflfime quod tra- k Cnr^f. 
ditur frequentiflime , tertium appellantem dc^P^: «^ 
bere in appellacione proponere cauflkm expref- '"** 
fam y eciam (1 alioqui non fic cauifa exprimenda 
in appellacione a definiciva. Etenim ubi appel- 
latio proponitur coutra regulam juris» propter 
prafumpti$ncm doli > non aliter admittenda fic 
quam fi expreffa caufTa juflificetur. ^ Non pro- 1 'B^t t. 
bat, hocefle, quod (inquitBaIdus)/^ci/iPab*''*^''*' 
hoc contingic abeffe. Ergo (inquamego) "**** 
probet» hoc effe 9 quod hicfacilimey ftequen^ 
ter 9 plerumque contingit adefTe. ™ Uc argu- *" ^"f i- 
mentum ab eo, quod plcrunque contingir,J,I[''/^^ 
fortiflimum cA in materia praefumptionum &cSir. ^ 
probationum ^plurimura potcns, validiflimum,^*'^ ^*- 
efficaciflimum , &c. "Ubi aurem praffumptio"/.*^!, ** 
cflcalumniae> ibi tertius non impedicc execu-^*"/: 7^. 
tionem; ut efl opinio communis. Etiam fi"3<f'^<'' 
aflirarur probatio incontinemi 9 quod pofl alios^/A ^.^^ 
tradit Felynus. ° Et ad idem addoego Alexan- »4. c«r«.' 
drum, Jafonem, Cravettam : apudquem &^«''/^^o. 
aliusficnominatur. Neceflcum Panormitano, aijlcijj^. 
in arnpliatione ifladiverfumtradentC) Dedusr#r^4e 
in refporifis. ^Qui pro rationibusdubitandii^^"'^ 
non pro decidendi «.habet illam- Panormitani^*^,^^^ 
fententiam diverfam. Non refpondec autem fUj. /! 

in TT'"'*' 

ittf^. Conta. su ie nf. po. tim j. «r^i. <^ /rjf. o Atex.^ 

€$Kf*$\. Uf, /.^. de jnrij. Cr'dv,d.S97^n.i9. p ^DetU-ipif. ^i^ 



1^6 Albcrici Gkmtilis 

in dedflone quoniam $ abfque refiitatione ejus % 
alia cerra fibi fuit refponiio> quod in cafu fuo 
q Vii. €. nec perfici pocuiilet probatio incontinenti. q In 
*ii%V**' leduris Decius ftat animo& .pro Panormitano« 
ii^^di. ^^ '^cc tamen adducit pro Panormitano quid- 
quam. Nec refpondec primas potentiflimas 
rationi Alexandri : quam exicribit * Felynus 
unam y & unam indigitat lafon bbnam : & 
quas hxc eft : ubi defideratur probatio incon- 
tinenti » ibi ejus oblatio operatur amplius ni- 
hil 1 fed morandx executioni defideratur pro- 
batio incontinenti : ergo ejus oblatio non 
operabitur 6c depulfioncm prasfumptionis ca* 
lumnias. Miror i Covarruviam # qui & in« 
clinat ad Panormitanum » dicere » Alexandro 
reiponfum ciTe k Decio. Refpondet » aut ten- 
tat re(jpondere Decius adalias Alexandri ratio* 
nes; led ad fupradiAam ne adfpirat quidem. 
Supradida adhuc confirmatur in cafu hoc no- 
'*SS'*' /Iro poiTeilbrii^ ^ in quo, velut executivo 9 fpc- 
%i%AsiA. c^li^f adbuc probationes incontinenti requi* 
% n. i.V.runtur executioni morandae. ^Ezecutioni mo- 
?^' */3* r^pd^B defideratur probatio incontinenti : fpc- 
^'[f^ cialiter autem executioni morandae in poifef- 
Rd, I. ibrio. £t duo igitur vincula fortius ligant. 
^ I* £t hsEC duo 9 & practerea calumnias prasium- 
Jam}^i ptionem adbuc tollet hasc oblatio ? etiam eft 
nmm.i vanum p quod Decius jaAat de argumento 
alio Alexandri in autorem retorto. Nonenim 
fequitur ^ ut fi ipeciale fit in fpoliatore odio 
eju5 y ne audiatur » etiam quod velit probare 
incontinenti > ut fit contrarium in calumnia- 
tore. Imo Alexander probe> quod fiin fpo* 
liatore fic eft , etiam in calumniatore fic eflTe 
debear. Odiofifijmus namque cft uterque. Et 
camen non aggredior penitius iftud examen. 

Satis 
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Satis eft , quod pro fentenda Panormitani De* 
ciusnibiladfert : & potiflimo argumento Alex* 
andri nihil refert. Miror» eundem Covarru- 
viam citare pro ^ Panormitano Innocentium : r /««, 
& non intotadilceDtatidne per quatuorlonga^^j^ 
capita admonuifle de tino fumme advertendo.^^^^^^i. 
Sane enim non f nnocentius tantum > fed & Ho- •nem dt 
ftienfi$> & Ancharanus & alii tradunt > &i^'2wr^/i^ 
dubitanterquidem^ (juod prasfumptio calum- dn^.f9. 
nias 1 impediens admiffionemalicujusexceptio- im, j.n^ 
nis^ non impediet^ fi probatio ejus exceptio-4^* 
nis offeratur incontinenti > & quod admirti fic 
debeat ifta probatio > aut api>dlabitur ^ non ad- 
mifla. ^ Ootatio de incontininti facit ceflare u Fmftt. 
«miie;i{ prasfumptionem malidac excipientis>^«"/3^7< 
ut fic afleritur opinio communis. ^ Quse incon- x Rnur. 
tinenti ofieruntur> ^ regulis jurisreccflumin*^*»/»*- 
ducunt , ut alii late docent. 'Caeterum hoc opor- ^^4j^^ 
tet animadvertere > quod^ ifti funt adores > qui y Cefk. * 
veniudt impedire cxeQUtionem fententias lat» f^f\7^- 
inter alios. £t itaque minime (equatur> quod ^^^^/^',|' 
etiam adio admitti debeat morandae executioni> 
propterea quod exceptio admittitur morandas 
executioni. Etfi facilius admittituraAiOf qux 
executionem non moratur > quam excepeio> 
quas executionem moratur > vel fententiam. 
oed & de exccptione loquitur Innocentius cum 
reliquisi quas non fit probanda neteflario in- 
continenti ; de exceptione > inqiikm > pa&i de 
non petendo > pecunix non numeratse : qua^ 
ncc opponi folent ad executionem. Loquun*- 
tur etiam alicjuando in quadam quafi execu« 
tione > non m executione proprie ^ccepta. 
Sic titulus 9 ubi loquuntur > uc oftendunt ci« 
tatx ab illis leges. Et fic illi nibil pro Pa^ 
normiuno adferunt ad pra^fentem articulum. 

Et 
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Et quidem nec Covarruvias ip(e aliter perftat in 
partibus Panormitani y quam £[ incontinenti 
probatio offeratur hic & plena« Quemadmo* 
dum & Fely nus fcribit > quod fbrte procederec 
di£tum Panormitani frcfter Mtmtattm tjui 9 
ii & plena fit oblata probatia Ubi noto p Fe« 
iynum adhuc dubitantem > &tantum autoritati 
hominis hoc dantem. £t tamen $ hac pofita 
Felyni y & Covarru vix opinione nos re^nde^ 
mus y quod non fit illi nunc locus y cum dari 
i cioff.z. nequit probatio plena incontinenti. «Execu- 
J?J^^^'^^ tio autcm ( idaliiquetradunt) nop impedicur» 
€if. Fi' * fi probationes non lunt in promptu & plenx ; at 
dcM.7£. requirunt altiorem indaginem. Plena inconti- 
nentinequit hiceflepro&itiodominii^ & por> 
m xfiUit. feffionis noftri hujus adverfiurii tertii. *In co- 
^* 4^ gnitionibus namque executorialibus proceditur 
iummarie : &ideo nonadmtttunturexceptio- 
nes pofcentes indaginem altiorem* Quid tadet 
hMwHh. obiatio de probando incontinenti>fi probatio da« 
a. r^fn* n nequit incontinenti ? ^ Cum eft prasfumptio y 
*7- ^ quod calumniofe & per malitiam ofFeruntur 
;>ri?Jr.$.probationesincontinenti9 tum Judex eas reji- 
2. ^nr^.v. cere debet. ut fic declarat iftum articulum 
2^ *j^* Menochius novitcr. Etiam refte , ^ fi non fit 
^.7}.c.2s.' hominum malitiis indalgendum : fi non fint 
%. ^miM audiendas petitiones calumniofas : fi non fint 
]^^V^|*audiendi cdumniofi j fed potius repellendi k 
ii/.& ^*liniine> nec curandum de appellatione ipfo* 
^. d.c. rum. ^ Scilicet ut laefi^ non debet defenfio 
J^^jJJ^ denegari y ita nec calumnias via patefieri dcbet. 
LfMi' *Non eft rationabilis appcllatio ejus , qui po- 
sau c.d$ tuit ante providere & oftendere de jure luo» 
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cttores > fi jus ullum probare > vel profiteri 
fuum pomiuenc ? 



s 



Caput IX. 
Defrobatioue inconunemi. 

Unt» tquidicuntidemeflet ofierreprobara Fm. 

tionemincontinenti> & petere dilationem^'*>^s4^* 
brevem. bAttamencontraalii> quod» ^^^^^''g3^i^^ 
betprobareincontinentif is&inhacformade- * 
beacofferre probare : ofIerre> tnquamj pro« 
bare intra terminum » quem Judex dederit ^ 
non fit fatis : nec intra I^timum tempus $ nam 
cmnes dilationes debenc efle legitimas. ^ Hoc ^ ^Jf^v 
certum> quod cumquis in manibus habet in-^iSfil^^^ 
ftrumentay &ilIao(tenditfinealiadiIatione) issm.c.u 
dicitur incontinenti probare. dQupd *P^rtis*-3^j^ 
libris oftenditur > non didtur requirere altiorem a z»^^ 
indaginem. £t igimr hbc fit probari inconti- i^mf. ^.n\ 
nenti > ut fic videmus hsec paflim opponi , al- ^^* 
tiorem indaginem > &: iftam probationem. 
^Probareincontinenti> in promptu diciturin-5 ^rl^* 
tramduum>euammtradiesdecem : etiam m- ^i,;. ^^t 
tra duos menfes > fi probationes quidemiint pa- Pintutis 
Mtse> lednonfimtinloco judicii* 'Vclincon*^'*^^ 
tinenti fitintra tempus ^ intra quod expediretur i.pmi^^ 
judicium fiimmarium > in quo agitur de i&zn^r.nmiK 
probadone : intra ternpus» intra quod cauflaM^:^^ 
poteft expediri) dequa agitur^ & communis^f cLV^^. 
opinio fic dicitur^ £t quod fic intelligatur illud) ^* J^«^ 
quod dicitur efle id arbitrii judicis 9 ceniere > ^* ^^* 

3uas fit probatio incontincnti > ut ludex 6 fic g^»«f^ 
ebeat fuum moderari arbitrium fecundum id f'*^'*' 
quod jusvulc> &intelligit : jus autem declar ' 

reti 
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ret y pofle ioconttnenti probarii quod intra mo- 

do didlum tempus poteft. £t communis iila 

fententia redeprobabitury quia in fingulis ca* 

hMwfc.(j5u5 (fcplures cnim ifti funt & varii) proba- 

c^/./.p. tionis faciendx mcontinenti> ^ 2tem polcentis 

I0.Z2.I4* altiorem indaginem » illud frequentius con- 

'^•'^^^•cluditurdearbitriijudicis poteftate : &tradi- 

i%4cr. tur mox paffim » arbitrium ludicis debere re- 

gwji^oi. gulari k jure : addimr autem ad cafusfingu- 

9^9' los varic ex jdre de iftis temporibas ^ ( ut apud 

k /«wf. C' Menochium videre cft) in iftam formam. k oed 

I!^^^«j?. ^ ^^^^ ^t laudandum magis y non efle inconti* 

n i/Pdn. nenti ^ fi requirendi funt teftes ( inquit Inno- 

(^•^''^centius) de ultra montes : Ultramarihi > in« 

^^^^^^ quit Hoftienfis : de loginquo^ & quinonfunc 

is,deeifi*zd curiam » inquit lOldradus > quibus casteri 

R»u.9^. adfentiuntur Doftores. Et hic fic quoque nul- 

^r^i^ lum fit ludicis arbitrium in expedlandis.tefti- 

1 oUr. ' bus 9 probationibus de longinquo » utcunque 

iwf. 323 . paratiffimis. *" Non eft probatio incpntinenti » 

^MJ.^^^ docendumeft dejure dancis> &:qualicati^ 

^%.Dec. busrei dztx» cum in jure^ cumquid infadto 

4H-4^7* probandumeft : cumquid eft per interpreta- 

n Crav. tionem verborum colligendum. " Altiojiem in- 

fnf.^i. dagincm facit fubtilitas fadi, aut juris. Ubi 

nmm. 9. ^^^ facilis quseftio juris vel fiifti. Ubi argu- 

o cvntMT. menta pugnant : ubi Do&ores. ^ Ipfa inftru« 

fi^,^ menta» quas dicuntur probatio probata > requi» 

'*'^''**rentiaaIiquamprobationem extrinfecam^ noa 

dicunturfacereprobationem incontinenti > non 

fifuperinftrumend^di/putandumfit^ non fifit 

neceiTeteftesexaminare : alia^ quas DoAores 

traduntcommuniter. £t qua^hicvalent omnia 

contraHoUandicosy qui teftesf &inflTumen- 

tacontroverfaafferunt : &probationemexillis 

incontiflenti $ ut putant > ofierunt. Non ef): 

proba^ 
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probatio incontinenti > ubi fit difputandum : 
hic &impeditiflima difpuatio fuerit Hollandis. 
Probareiftivolunty emptafibiinBrafilio^ fibi 
tranfmifla > fibi tradita bona. £t hic literas ez 
Brafiiio teftes > inftrumenta > marquas profe- 
rtint. Ca^terumrecognofcendaomnia^ &exa' 
minandi fiint teftes ^ & de omnium viribus erit 
videndum. £t poterunt omnia fieri incontinen- 
ti? Ridicule! Autdicentjpofle» quiafiitisfit^ 
fi fiant apparenter. p Sane fic docent > & cum P ^j^ 
centum manibus notandum tradunt > ouod 1^^^^ 
tertiuSf dodhirusdefiiointereflead impeaien« 
dam executionem^ fatis habet id facere aliquan* 
do (ubi nullam> vel modicum eft praeijudicium) 
per juramentum ; fads habet alias non multum 
ftrifta probatione> Sc neceflarie condudente» 
at apparente tanmm ; nec in fummaria ifta co- 
gnitione admittamr reprobatio^ vel teftium vel 
teftimoniorum.^£goadhaectamenrelpondeo, ^ ^'«^ 
infpiritualibusfic efle> ac tradi ; non fic efle s?/^'*"' 
in profanis atque dvilibus. ' £tiam tradi > ajo^ r Sc9t. 
apparentem ifi:am efle oportere femiplenam > ^(^'f* 
imo etiam j^Ienam > fecundum ouomam. £t ,/ ' ^ 
plena certe nic exigitur contra Hollandos > ubi 
decalumiuaipforum militatgravis pracfumptio« 
Neceflarie condudens hic exigimr > ubi &hoc 
fit in controverfia^ an ifti fint tertii > & noa 
iidem cum litigante > in quo vertimr pragu- 
didum irreparabile > atque adeo (ut dedarat 
Felynus ) non alia apparens fufiEcit probatio. 
f In legitimatione perfonarum requiritur ple- i^^ll^^ 
na probatio y licet caufla prindpalis fit fum- ip4^7i' 
maria 9 ut eft communis opinio : & ^ De- c.dad. 
cio ddenditur contra Jafonem. Et idem^'*^' 
Decius> quod« tibi admitterentur etiam per 
nec iemiplenam> iilud eo tantum pertineat» 

L uc 
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ucaudiantuf) non ut impediant (quodhino» 
ffari HoIUndi tentant ) executionem. 



C A P U T X. 

De mdrquis , literiscjue tHercatorum c^ 

fublicamtum aUif : tf iomimi^ ^f^f' 
feffionu pcbatimt, 

Hksjf. y^ Ot« • ( marchas dicunt) impreff» volu^ 
Y^^^i. XNminibuS) & cifUs mercium^ non probanc 
|';^J*][';plenede dominiomercium> prsefumptivepro- 
dimiTcf. bant » atque fallaciter > ut exponit Straccha be- 
ft.if.7S. ne^dequoaliiidemtradunt&Menochius. Sed 
deei^w. ^ ^^^^ Straccham alii quoque fic docuerunt. 
iMofeh. Ut non fit dubium > quin fit ifta communis opi« 
t^f, sC6. nio. ^ Litera mercatarum ex confuaudine Viw ba^ 
e^Fmf^^^^ ^Vf/itffif pubScoTum manumemafum > & fidem 
ewf.M.ad omnesfacere. ^itidem & fcripturdc publica- 

cei^d' r"^™"^* ^ Caeterum literas illas confeuas efle 
14^' ^^''^oportet y ut esedem probent. Non confeflas 
c k«. autemadfirmaripercomparationem,receptum 
Gen.deeif. cft. A tque idem fit in libris. * In apochis noa 
l^antm. ^^^dem ; nifiapocha, quxnoneftconfeflata^ 
a, dui. eadem habeatfubfcriptionem trium teltium > ex 

10. r. 19. ^Xiz non potefi: peti fieri comparationem. Et 
qu9 ^hllli. ^^^^^ difFcrentisc eft > quia pars fibi imputare de- 
me.ff. bet in apocha^ cur ea folemniter confici non 
^^'stfP ^"^^^^^- ^^ quibus idem Straccha 9 & idem 
]giUn!\oA^ comparatione literarum nonnihil aliud> 

11. ' ' quod non defcribo. ^Etidemaliidedifficuftate 
f jitex 4. probandi fcripturanxpiivatam^etiam intermer- 
^^* • catores. ^ Et haec noto omnia contra HoUandos 

hos> qui probare volunt plene incontinenti de 

fuodominioa deque fuapofleflione perfallada 

ifta 
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ifta & defideranria indaginem alaorem. Hic 
ego exclamavi ad morem nonmeum^ fed ra* 
bularum« ^ Pofleffio difficilius quasrimr quam S ^^^* 
dominium. *»Et dominii , euam ( ficPurpu- h^^^JJi, 
ratus) reimobilis%probarionisdifficillimxi&i^iri^. 




etiam ad pofleffionem. "^ Atque > ut audiamus^ ^ f ^^^* 
longas Regibus cflcmanus, mercat6ribuslon-^||J^^^ 
gas efle non audimus : quiinHollandiadegen-ff^fitir. ' 
tes capiant oblata in Indiis. Aut fi illic funt ^•f^ <'^^* 
ipforum procuratores > quibus fint res traditac : ^*^l /^^ 
an fpeciale quoque " ( hoc oftendi necefle eft ) ir. 2 i.di^ 
procuratoribus fuit mandatum ad quserendam ^f^ 
pofleffionem? Servitores (ait Purpuratus^ fi*^,f*f; 
nefpeciali mandato nequeunt adquirere ooflef- eu.Pir^^ 
fionem. ^ Pcr quemvis pofleffio poteft > (^^•^his* 
dominium quari vel i^orantibus fane» P .At- nTw 
tamen eft tum neceflaria ratificatio. £t bsec de* 1.^11^^. 
betintervenirereintegra» rationenon mutata^ SH.iu. 
pofleflionis. Quam hic habemus mutatam ^•j^'^^* 
per decremm Judicis > per quod tranfcripta p^f. Ftrr. 
pofleffio Hifpano Legato eft. 9 Ex mandato <• «m/- 
dc re mihi tradenda non quserimr mihi pofl<d[no> i^*^* 
fed ex ipfa tradirione > nam aliud fit tradere^M/Ta^T* 
aliud mandare de tradendo. Etiam cum man* q P»f. 
davi, ut mihi mitteres^ & m mittis> qusefita^' ^^ 
mihi non eftpofleffio. etfi tu libererisadione 
condudi. ^Tamum facultas fit nautas (notar p«r/« 
contra HoUandos > qui fic k nauta) dandi ilHs)^ 7u 
cjuibus nauta juflus dare > nullum eis jus realeex 
ifto juflii. Ducunmr merces eorum ordina- 
tione : ergoeorameftpofleffio&dominium? 
n^at experienria« £tjam fi pecunia ab eis pro- 
ccflerit> nec dumtamen eorum fitrcrumpof* 
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feflio 9 , vel dominium 9 aliaque apud ConruIti& 
^^r^' fimumPurpuratum j '"quo illum laudat elogio 
««V- •«f • Menochius. Et apud eundem > quod nihii qiiaD- 

fitum domino fit » nifi a&io perfonalis contra 
( ^«rf.i.4;rocufatorem. ^ Apud eundem quod non pro* 
^^ betur poflTcfiio TitiU ctfi rationibus ^ aliilque 
iiJi^#«A.|itcristradatur, merces eflfe Titii "Nonetiam 
rrJ»1tl* v^rbainfi:rumentiiila>ir«ifiii &c. probanttra« 

ditionem aorualem : &itaque nec veram aa« 

auifitionemdominiij aut poiTefiionis 9 tantum 
ata licentia videtur appreliendendi > tantum 
c ^r ^d' ^^*^ ^^ ^^^ ^^ interefle eft. * Infirrumenta noa 
fo.Siik.i. pr^^bant aut dominiutn^aut pofTeflionem. ^ Nec 
izl c ir« per ilip^Iationem Notarii quaeritur dominium 
prok.4fii abfentij * Abfentibus Cquales hi fuerunc no* 
rn.vb^ ftri adverfarii ) non quxritur dominium abfque 
Znccar! corum mandato pcr alium, qui dicitj fe pro 
49nf. ^. iiii5 emere ; at quserimr ementi , fi quaeritur 9 
yl/tn$%^^ eft, fi alia conveniunt neceflaria dominio 
^•ff/r^jj.adquirendo. « Abfentibus nec per ftipulatio* 
nmm.iu ncm Nourii , nec per conftitutum adquiritur 
r.€M^47. pofi^flio. Sic aurem & ad alia t fi adducentur 
nmm.66. (hxc ipfc mihioppono) probando dominio> 
a DecU. probandx pofleflioni > refpondeba H«c no- 
pl{p^lt^Ot utappareat, quam fintifti noftri adverfa- 
' rii m calumnia manifefta 9 qui plenam inconti* 
nenti audent ofFerre probationem dominii & 
pofleflionis. Et nec j u vabuntur k vulgato illo 9 
ut qu2 non profunt fingula > roulta juvent« 
Nam fi erunt multa 9 verifimilepotius eft» in« 
haimeik.duci eaomnia incontinenti nonpofle. ^Et in 
«••/ /7^' propofito hoc probandi dominii, & ad fupra- 
mttm.%i. diaa& adalia, &ad vulgatumhoc refpondet 
Menochius j nec in caufla magni valoris ( uc 
Boftra: hx funt) conjimgi plures pratfumptiones 
ad conftituendam plenam probationem : nec 

in 
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inprasfumpcionibus, fiveprobationibus, quse 
fingulx non cendunt ad probandum dominium' 
(uthx noftrx non fic tendunt» ucidemoften- 
dit ) tSe verum> ut conj ungancur ad dominium 
probandum : nec junauram fieri iftam um- 
quam j ubi verx « & plenx defiderantur ( ut 
in dominio defid«rantur probando plenx ) pro- 
bationes. ^Quodenim aln & ipfe Menocnius cii/M0r6. 
alibi tradanr > dominium efle diiticilis probario» d sye. n. 
niSf &itaqueii^ eo probandoadmitciconjeQu- "*^^'* 
raS) &indicia : idnon de quibufvis incelliga* u^/^ff* 
tur, atdefadentibuscerum» & k jureproba- x«4*«4>« 
tam probationem $ neque id intelligi > nifi in 
aliquibus cafibus» veluti antiquis. ^ Atque fica Dtda. 
Decianus quoque diftinguit hic incer nova & 3-^«»/^s7- 
vetera. ^Addo Ctiivectamf Contardum) qui e Cnn. 
facilem probationem faciunt alicujus dominii. ^ ^9^ 
'AddoComeum> qui ait^ non adeo difficilis m^'^ 
probationis dominium > ut minus plenx admiici m/i. 
debeant. Et plura fic fimt : qux«icriptarunr:^^*4« 
ctiam in ipfismercatorum cauflis : & in iifdem ^**^' ^ 
valere traduntur. < Si non tolluntur in illis pro- ^ pm^. 
bationes ; non de meritis cauflx > & deciforiis. ^- ^«. 
i> &probationesefle de deciforiis 9 conftat. Ego h z«r«jr. 
nunc plura non diiqulro. Et firio % nec tam ^W^ 3** 
multaf qux k nobis pro ipfis allaca fiinty ob- 
jicienda nobis ab adverfiuiis. > Nego his qux- 1 ji/#Mf k 
fitumdomintomrerum vel emptarum pecunia v t^^f- 
ipforum j etiam emptarum mandato ipforuni k //,'^^/.^. 
procuratore ipfi>njm 9 nifi & de mandato ipfo- i^# ^f . 
rum finttraditx procuratori t aut is ipfis eas*'^-^ 
tradiderit. Nego 9 pofle probari de iftorum do« 
minio> incontinenti > plene. Hocjusefti hoc 
imploramus. 
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C A P U T XL 

Res inter dl/os judicdta qudndo dliis no^ 

ciot, ex L fdpe. jf . dc re jud. 



tMM.T> EgulaL^cB:gen€niis9 ImeraBosaBa 
mhcSi. ^^^^^ccen^ ad quam & illud ootatur Sim- 

' machiperid jurisi SiuandoabfettiUmatque ^ao^ 
' ^f ^ ^antUm imet alios ^tfia aocuenmt f ^ Etiam rcgu* 
^' ' * ^ Ja fpecialishiceft & citulus ^ oe its inter alios 

judicatae afierant iis praqudidum ^ qui non in- 
fspe/m!^}^^^^^^ judido. cRadones autem natura- 
Sci^[%.lt8 etiam exponuntur r^ulx utriufque» quod 
€€itf. ^s* naturali ratione ad autores fuos reftringi, & non 

fe. dirl' ^^^'^^^Z^^ oporteat. Quoniamvero (utin« 
jfi K4f/f .quit Cujaciusi «eftcertiffimum ) obtinet qui- 
s^tmur. dem hasc regula fsDpe 9 nonfemper>addendum 
d^Lf/r.8.^^' ^quodquidicitexceptionem) isillamde- 
^/ 9s» ^^ probare clare. Res dicitur pro eo certa > 
Detia. 2. qui habet regulam pro fe. ^Et ita quidem ia 
^^f*^ ip(a hac materia alu argumentanmr, & Alex- 
cM/:a2.*ander : Hoc non feperkur jure camum. Btfic 
^ S9- fumsio in r^tda : cum twn reperiatur ifie cafuo 
u.^%J^^f^ db ca. f Ille excipitur cafus 9 cumquis 
0^ ieeare ^ cu/tto aSio ^ W definfio fibi pimtan 
^^'^cmnpetk y fomtemi agere fatiatur. Inquit 9 /e- 
^^,'1 'fumi^idc&y illiSiquocauflamhabetalter. Uc 
M/itoj.iIIic Dynus» Ravennenfis & Albericus expli? 
^n.%. carunc; &novi(&meadfirmatiatiCovarruvias 
fr^i. 45I ^ pradids auadlionibus. Et iidem atque Cu- 
f ifsfe*lzau$9 quod Voimnuo appelletur m.oxineale- 
aiMr.x3.g^ > quifequens appellatus erat. Nocet fen- 
S^^J^^^^tenda CaitCovarruvias) alii,. cumin lite tra- 
Cmi^. 12. datur de jure ^ & dominio litigantis > k quo j 
•i/aj. y^^ ^ autore proprio 9 - manat conftatque 
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jus y vel dominium ipfius qui patitur y litem 
iftam cum alio tradari. Et multus ifttiic eft 
Covarruvias. £t huc trahit quoque c. pe. de re 
juL quod dudum ( non dubium ) ex l facpe. 
S Ut pleraque funt G regorii > au toris capituli il- g c^mJ. 
lius 9 fumpta ex jurc civili. h Addo autem > ^- PS!' 
quod ab autore juris fit tranfitus y non fic ad au- Hofi^Bdf. 
torem reditus. ut Hoftienfis bic fcribit & Bal- Pa. t. p9. 
dus^ quodfententialatacum fiicceflbre^ non^^'''^' 
dirigit oculos fiios ad autorem > quamquam ^' 
Uta pro autore t profit fiicceflbri ejus ; quia 
jus defi:endat hic » non adfi:endat. Et firribit 
Baldusj addendum> quodhabetur in I. faepe. 
£a lex habet exempla , quae velut regulx quas- 
damoftendunt> ubiresinteralios judicata no* 
cet aliis. Et quas fic oftendunt > eflc necefiTe 
ifthic, ut ^ litigantemanet ju&tertii. Neque 
cnim obflet illud in ea lege exemplum > cum 
debim expefiri paffus eficteditmm de proprietate pi^ 
gmk : quod oftendit t imo non efiTe necefiTe > 
ut \ litigante fit jus tertii > ficut \ creditore 
litigantenoneft jusdebicoris in proprietate pt« 
gnoris. > Non (inquitCovarruvias) obiteti cwi^, 
cxemplum : quoniam in Florentinis libris di- ^y* ^v 
verfa fcriptura comparet > cum inHtor expefiu^^ ' "• 
pajffh eft debitorem. Addit Albericum 9 Coma- 
num» Alexandrum > alios» qui probant fcri- 
pturam Florentinam^ improbent alterara. ^ Ad- ic Duar. 
do ego Duarenum ^ qui eandem fcripcuram ^ ^^^- 
Florentinam fibi videri veriorem > fcribit : ^^//^^ * 
item Cujacium y qui eandem ex libris etiam 
Bafilicis tuetur» & ait 9 receptam jam efle ab 
amnibus in ea I^e. Etiam Donellus adfirmat 
ad ipfam legem. 1 Eciam dodtiftimus Lader- ^ ^'f^^* 
chius probat in refponfis. Nam quid opus eft "^ '/^' 
de autontate generaliter illorum hbrorum ex- 
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m ^tt. pUcare? *» Alibi & cgodixi dehoc ' 

tffjttci. ^^^^^ > V^^ durum fit k litcra origiaali (loqui< 

0. a. tur de Florcntina ) recedcre velle. £t cum ex* 

B s^e jm. cmplum illud non fit ibi $ etiam condudit A- 

tttm!s.' '^x*nder & Covarruvias, necefle vcrum» ut 

fentcntia lata contra creditorcm noceatdcbito* 

rit quianullibiidin jure nullaque rationepro- 

betun Saneenim^ nonaliunde indudi alii vi* 

denturinhanc opinioncm^ ut crcditor prxju-» 

dicet debitori y quam ex /• ftpe. etfi abundc 

poftconquificrint, undeiftam opinionem fir- 

marcnt. Ut cadat hic y quod bciliflime Cuja- 

a rvV6cius : ^PandtSlatum Flarentinatum edith felix 

^/•7* juris ftudiofos docuit j dedocuiniue muba : BoftoU^ 

fimiliumque intet^etum ttaditiones adflixit maxima 

^^^/^«partf. Etilludnonminusbcllc, quodpple- 

.' *rique Dodorum errores inDccrctatranficrint, 

l ;7^:''9SciIicct f quod idcm Do<aoraIiique tradunt) 

»«• €$i9t. ex plcrifque gloflis juris civilis confedtas fiinc 

Decrctales. Et hoc valcat hic» fi forte contra 

partcm iftam urgebitur d. c. pen. Quamquam 

feqtiens y nec ibi fit alius^ quam aui eft in /. fape. 

ut & verba illic fiibje(%a dcmonftrant , in unum 

f docente Covarruvia ) jungcnda cafiim. Dif- 

ficilishxcdifputatiocft. Et in ea tamcnteneo 

partcs fupra defcnfitatis contrarias. Fareor au- 

tem rcgulam) ncrcsintcraliosiudicatanoccat 

r ^4/*-^. aiiis. 'Scd & ajo > triginta efle amplius ad 

*'•*• '^' cam rcgulam iimitationes. Ajo , & admifla 

intcrprctatione Dyni de verbo feqttenti ^ ut is 

fit prior dominuS) & itaquc praecedens > non 

fcquenS) quodnontamcnfequitur, utlexnc* 

gct) fieri aliisprasjudicium^ nificum ifle fe« 

quens cauflam agit. Ratio legis aliud docet : 

quod fcicntia tertii vetare potentis , & paticn- 

t)2 pro confcnfu habetur j 6c pro mandato in 
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judicialibus. ^Ec hsec efl: ratio communicer re- r (#«. l 
cepca ab omnibus hic civih*ftis & canoniftis.^**'* 
£t hasc racio fic praeftac nobis ai^umencum con- ^'Jiuili 
tra Hollandos, quipaffi func> naucam licigare 18.87« 
fuper mercibus navis > quas ipfi ajunt fuas : qui'''!l^« 
poteftprohibere» ahum agere, nec prohibet , g. ^^. ^^ 
i$ fibi omnino prasjudicat ^ & ifti HoHandirM.j» 1«! 
potuerunt nautam probibere. Nec vero mo- ^^^ y* 
verc nos debet Covarruvias > qui non fert ge- ». ^j'.' jj* 
neralem illam rationem communem : & concra^^^ /t*. 
communem pNcrvertit quoque c.pe. defeiS ^^f*'^7^^ 
jud. ^ Imo cnim fatis eft ad legem y fi vel pa- rl\. At. 
tiens cauflam habet ab experiente vel experiens dee. %, i§ 
\ pacience^ fi aliquis eorum ab akerocaufam ha- '''A* '*. 
bet. Sacis eft ad Decrecalem fola fciencia licis SfC^^^cA^ 
paciencia. " Sic A ncharanus y quod fic cmmu- de frok. * 
nif Tigulay quod certius, quifuperre, ad cum'**?J* 
pertinence^ fcicaliumh*rigare> & paticur^ mCii^if^ 
icopponat^ & appellando quidem concra fen-c«/f. 
tenciam fe opponzt jnonpoteftimpedite executio- tf^'- (• 
nem fementia , uc & Innocencius in omnibui Ji- u »^CiX' 
£Fiyfuisinhocrf/?(frr, quodpA» fcienciaUtis fwffitTsssl 
bi praejudicac, quoad hoc > ne execucionem 
impedire poffic. £c verba illafunt Ancharani 
omnia. ^ Sic & ad leges ipfi quoque recencio- « ^^^ 
res : Duarenus, quod nocet rcs judicaca aliis^[^^^^ 
fciencibus > paciencibus > pocencibus prohiberc^ jim^ ^ j. 
aliumagere. £c Doncllus^ quod fencencia lc'- 
giis, &aucoricasrerum judicacarum ficexigit, 
utres judicata noceat ei, qui prius potuit ex- 
periri, & alium prohiberc. Atquenotandum 
de his recentioribus , quod fequuntur Floren- 
tinam fcripturam > & tamen ficquoque docent 
jeneraliccr. ^ Eciam Cujacius uc : & quod ficj^. -^ 
[olafcientiafatis. Ec fcienciafid Vtdere^ Pati.z Cr^n^ 
'^Hoc & Cravctta dc fcientia & patientia ex""/**?!* 

L 5 eadem^* 
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• TarA eadem I. fsepe. « Hacc ( aic Paririus ) cammunif 

4^^^'fcbols mmuufn DoSiarum» ^ £t apud alios no- 

«•»/: ^/T' viores , quod folafciemia fuflBcic > quid & quod 

«. I). non opus fic cum quasrere , an qui fuic iniice 9 

fueric iegicima periona 9 cicanc aucem & no- 

9 M.i. caca in 1. faspe« ^ Sciens sequiparacur renun- 

ftn/./p. cianci^ ucdicunCalii. Sicraciohascdidra» con- 

fideraca omnibus in univerfo ifto Cra&acu^fcien- 

tia^ pocencia prohibendi> paciencia. £c dure 

nimis concra omnes pugnac Covarruvias y dum 

vulc 9 eflfe cafum unum nocacum Decrecali ex- 

cepcum : qui duo func : & notancur commu- 

nicer duo : & quos ipfe mifcec in unum y uc 

tertium fuum hic requificum femper ineflfe pro- 

beCy cumquipacicur^ caufamhabet k litigan- 

tc. Cafus iile eft unus. At fine ilio mixto alcer 

eft > uc fic diftinguic Decrecalis dare cafus duos » 

i Cm. /.6cgloflra&reliqui ^dviliftas^ canoniftac. Ponh 

f€f€. n. t. (ajunc ad Decrecalem Ancharanus & Panormi- 

^j^^^^ canus } regulam^ duos cafus exceptos. Ecibidem 

Zabarelia 9 FaUU in duobus cajtbus hic exceftis. 

Tocus concra communes eft Covarruvias in il-. 

e C99». lis difpucacionibus 9 tocus. ^ NuUam probac 

'• '• y • (cripturam 1. faepe. Non legcs ipfas regias pla- 

^' '* centhomini. Negamus ei exempia diaas legis 

cfie veluti regulas. Rario eft regula. £xempla 

funt exempla > nec reftringunt rationem ^ aut 

r "Btf. t. regulam a racione manancem. ^ Arciculus ve- 

'f 2/ ^' ^^^ ^ ^"^ utitur Jurifconfulcus in didta lege y 

^*'' ' facisoftendity illaefieexempla. Etiamnegari 

poceftdeaucboricaceillic literae Florentinas fu« 

Sra alias. Communes libri omnes &Norid » & 
oAores communiter habent illud exemplum 
DEBiTORis patiencis creditorem litigare fu- 
uZsf.ini.iptx proprietate pignoris. ^ £t exemplum & 
m /^•fcripturamaudentertueturZafius. £xemplum 

autem 
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tutem prxbet rationem aliam nobis fic : Debi- 
tor patiens creditorem iitigare , fibi praej udicat : 
ergo & dominus patiens nautam litigare> fibi 
prsejudicat. Nexus argumenti eft» ^ quia & k ^/#jr./. 
creditordebitori fuo po(Iidet> & eft procura* ^•f ««- 
tor : & nautadominopoffidet, & cft procu-^[^^^ 
raton ^ Etiam pignorata nautas omnia intellir dkdsMf. 
guntur pro fuo credito nauli. Quamvis non W-/*i- )• 
pro hoc adtum cumnautafit^ quoctfudomi-{!^^^" 
Aisnonfieret prxjudicium. Sed zGtwm de do^disif. 
minio^ & poueflione eft rerum. Non mihijHT 
urgeatur fcriptura Florentina fiipra reliquas. ^^|[][J^* 
nam & k Florentina difceditur fiepimme. 9.ffMM.i^ 
kQuam & innumeris fi:atere ajunt erroribus.jc Fsh.% 
Etiam illa cognita 9 expenfiique iemper fiiit hic> 5^. 14* 
& tamen communiter altera probata magis eft ^ "fj^*^'^ 
scque proculdubio probata eft. ^ Utra^e litcfa inAvgn. 
eft bona : inquit Angelus. Nec Albericusne- n.x7.m 
gat bonam communem , etfi PiTanam dicit me- f^^jlf^^ 
Iiorem. Neque eandem communemdicit fiil-yipf*».».* 
fiim Comenfis ^ hoc eft^ juri alienam, non^/^-i. 
retinendam j etfi Pifanam putet vcriffimam. ^**' ^ 
Frequens hoc > ut divef fse adverfxque defen- 
dantur fcripturx in loco eodem. >" At necmvf/f». 
Alexander reprobavit communemfimpliciter:' Af'-^ 
iit ipfe fe declarat. Semper autem 6c hoc verum 
eftquod receptadiu illaaliaeftfcriptura. Ergo 
nec temere mutanda fic 9 <> ut Alciatus ait in alia n au. d. 
pari quxftione. o Etiam ( de illa fi:riptura $ Cst: 
quicquid fit) hoc tenetur communiter> quod •'^5;^^^^ 
prasjudicatur debitori patienti creditorem liti-cM/l^i^! 
gare fuper proprietate pignoris. Quid tum in 
praxi, fi Alexander > Covarruvias) nonnulli 
aliidifputantcontra^ Num propterea tenenda 
in pradkica non eft opinio communis ? P Te- p i^^. t. 
nendacommuais opinioeft^ etiamfi contraria^^'*^ 

verior 
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q Dn. verior videatur. ^ Non difcedecur a communi 

#»i7/:i8i«nec pro BartolOf nec in arciculo difputabili ^ 

^e. kI* a^ ^ f^^ > feptem tenerent contra eam : nec fi 

179. Ait. Papa. Etiamfi eadem non probetur condu* 

' ^r ^ dence ratione > nec fatis bona lege. ' Imo te* 

00^1^3! ^^^^^ > etfi regula juris^ feu lex aiiquainter* 

' minis obftaret : dummodo Do&ores viderint 

l^em 9 & ei reiponderint > eifi perperam. nam 

urgens praefiimpcio fit vericatis ex (criptis toc 

DoAorumf quod vel regula illa^ velleznon 

prohet: vel jufta aliqua cauflaj autrationeab 

(Wtfimh. ea recedatur* ^ Communes opiniones hodie 

$«'''^***eandem habent autoricatem, quam olim re- 

jOtJumx. Q>onfii prudentum : k quibus recedere judici 

cm/: 70. non licebat. Habentur pro lege : & veniunt 

27.&v9i. appcllacione legis. Aut quae tandem ilix fimt 

<?ji7. f • contrarias diipucationes ? Tene Zafii difan^ 

#^/. 1/3* ^onem > ipfi recicatam Covarruvias ^ qua il- 

le communem intelle£tum defendit> « Co- 

varruviae rationes concrarias duas primsB fiint 

nullae» & eaedem imo una fimc» non duas. 

SpeAat (inquit) dominii defenfio primum ad 

creditorem: ut debitor eum illinc Aequeat abfti* 

nere. Qupd nos n^mus probari legibus > ^ 

Covarru via allegacis > auc ab alio. Poffit credi* 

tor defendere> quod fiitis fibi fit > rem fuiflein 

t jtftx.i.^^^^^ etiam in dominio debitoris > tempore 

fM^Mtmi daci pignoris > fi^d fimplidcer idem , dominium 

98* non poceft invito dcbicore defendere. Eft& 

^^^fJJ^j^tertiararioCovarruviae nuUa. Nam & abfque 

^M. #/ illoibi exemploidemimocomprobeturalicer. 

^ /v*'Scilicet Alexander nec ad Bartolididumift- 

?ii!' N#^* hic refpondet , nec ad rationem. * In crtiitm 

imf: d$ coriumofraceditpianey ait Barcolus« uc fenten* 

/ix». p. 6. tia contra illum lata praejudicec debicori. nam eo 

7^^"'fpfi> iuod ddnttn fibi tfadidli fignus ^ yidetuf^ 

dt- 
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ieftnfiontm pfompffe flfi. £t cum Baitoli dido 
func reliqui , 6c ipfe Alexander. h difputat ad 
rationetn. Nec apte adfumitdeaeditorecon- 
veniente. >> Nam facilius eft,dare defenGonem« hou.u: 
iEquivocat m hypothecaria; cum adferturra- $•*»«;•• 
tio in proprietate. iEquivocat in ratione Imo- rritL'*^' 
las: quas eft, ut tum demum debitor permi- 
fifle videatur creditori > cum litiganti non con- 
tradicit» & ipfe Alexander difoutatf quafi di« 
cat Imola de permiflii ufque a prindpio dati 
pignoris. Ref ugium vero qufdem poftreihum 
de extrajudicialibus > & levioribus , quafi in ^^^^;* 
hisinteUigaturi quod de mandato dicimr : utMmiim.m. 
fic ille tradit in fru6hiario & creditore : refu- ^^ ^* 
gium hoc eft nihili in cafu hoc noftro. ^ Nam sliy^* 
nautainteUigimrmagiS) quamuUus aUus pro-rxm. 
curatoria penona tahs , fpeciaU caufla neceflita- ^«^* )• 
tis 9 & udlitatb majoris > ut l^es notant , & Do- ^^^ ^ 
d^ores. Etiam nautas commifla eft cura navis du/irif. 
utius 9 & itaque quantarumcunque rerum . Cre- ^* ^^^ 
ditoriautem^ &fru&uario jus fuum non do-"?!!^'j^ 
mini committitur. ^Praeter ea eft jpofleflio ^ /./^^. « 1 
oux tuenda eft commifla nautas » res le vis pon- 1^- ^tc. 
deris femper. c Adde > quod fcientia & patien- p^/^^^l^ 
tia hic dominorum prorogat jus > quoa nautac /im /• 
antehabuit^ & eidem tribuit mandatum pIe-A^«-^«* 
nius femper pro tuenda 9 quac iUotum fit poflef- fjp^als 
fio : de qua agifolum noverunt. £t ita tit hic ar- 4htit\ »«. 
gumentum efficaciflimum 9 quod fententia lata 7J* '^f. 
contra nautam lata inteUigitur velut contrapro- ^J^,. 
curatorem^itaque noceat omninodominis 9 nec mm. /.' il\ 
cadat hic difputatio de reinter aUosada : cum ^*^* 7* c. 
idem fit procurator & dominus. * lUa procedit ^Jy^^^^^ 
tum difputatio^ cum perfona 0mnin0eftalia.272.nMi1.' 
^Cum non eft omnino alia^ fententianocet» 119- Sirs. 

difta 73^^- ^- 

f A/#.v. /. ftfi, n. €9* Mmik. tonf 4.1 1 g Zm4r. anf. ]/• 
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h ^i^Ut dlaa inter alios. ^ Et fatis eft , fi eadem fitpcr 

fnd'cuf. fi^ooem , ut itaque fententia lata contra ad« 

i.€9nf,^f. miniftratores nocet eorum principalibus. > £x 

4*^^*'^* parte rci etiam lata contra defenforem nocet do- 

fr. AliM. ^^^o in fubfidium. At nos in hac prsefenti cauf» 

Lfdpe. m. fa urgemus potius mandatum. k £t hocnon 

l^- ^ modo fit pror<^tum j fed 6c indu&um 9 five 

4^2,7. prxfumptum (cientis patientis prohibere po- 

tentis 9 ut communis eft certe & firmatajper 

Neapolitanas > per Romanas decifiones. £tfi 

Vafquius & contrariam dicit communem y & 

defendit per duodecim argumenta ^ etiam pet 

/. fepe. ubi cafus ifte non legatur. Casterum 

argumentis Va(quii refpondebis facile : quas 

autad regulam pertinent^ aut ad extrajudicia- 

1 3erir. n^ i Speciale in judicialibus eft ^ ut tacens vi« 

39].' deaturconfentire^ quod &Bertrandus hic re- 

fbondet : & de praefumpto fic mandato tenet. 

Bi c»#. «*Sic Menochius latc in prxfumptionibus^ ta- 

frs/i^. centempracfumiconfentire, {x mumiltuA con^ 

m. ij.i8.currit> quod idem potuerit contradicendoira« 

A^'3|43- pedire. Etiam quando agitur de ipfius tacentis 

**''^ ^^^'damnomagno : quidquid multi inhocfenfe- 

rint aliter > reAe minus. Et hasc multo magis 

vera fint > fi cum tacitumitate concurrit aliquod 

n &/jw adminiculum : " putafi^aus &dolus : fivd conr 

itAus ^'^currit judicii (hoc nunc dicimus) calon In judi- 

^iHum.' cialibus fempereft proconfentiente>quitacet.Et 

fmf. €. 8. hunc cafiim pdfim admittunt interpretes. Ut fic 

o StuiftK. Nfenochius ifta docet. ^Sic alii in prorogatio* 

9befdur: ne > etiam ipfe ait V afquius ^ quod & receptius 

fcinnZ^' fit & tutius. Ncquc his obftat 9 auod idem 

fstiiHiis. Menochius tradit , non hasc procedere in ab- 

R9i. I. (ente : etiam nec in prasfcnte $ ignorante 

«•»/■. 170- quid a|;atur. (^ae duo mufiitari audio ab ad- 

psufra veriariis. i^Namdefcientiaomniumoftendi« 
«•7. 



mus 
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mus nos. £c quofdam fuifle prasfentes diximus % 
ac certum eft. Praeterea videtur in extrajudi* 
dalibus lioc Menochii valere 9 cum de proefen* 
tia nihil dicatur in L fxpc. & Ruinus citatus 
Menochio> de extrajudicialibus ioquatur, & 
niitafit) jam nihil fit fpeciale in judicialibus> 
&tandemincafunofiTO confiderandumt quod 
non de incommodo agitur dominorum > cum 
defenfio rerum ipforum fufcipitur > & nec in 
nauta valeat diAum Menodiii : nam omnino 
incaufla abfentium dominorum funt> quxde 
mandato nautas tradita funt. Sed & aliaficre- 
(ponderi plura poflunt . 



■» 



C A P U T XII. 

I» eodem argumento ^ de re intenUios 

judicata > noeettte aUis. 

ALexander srecitat multa> quae defideran* s ^ix. 
tur ad hoc > ut fententia inter alios didta , i^f^*^ 
noceat aliis. Recitat 9 defiderari citationem Sa.* 83. 
tertii faltem per generale proclama ^ & id fic 
velleAngelum. ^Adde> quodAngelididum bSf/i»^ 
hoc forticcradfirmatBologninus adverfus Imo- ^**/*??* 
lam ; qui unus vifus eft contraire : & qui ce« 
dere debeat authoritati Angeli prxceptoris.Nam 
alii qui citationem n.on defiderant > intelligan« 
turde citatione fpeciali^ ut opiniones opinio* 
nibus concordentur defiderantibus citationem. 
Sic ficintelligatur defpeciali citationegloflator 
in L de unoquoque» ie tejud. Nam ea lex lo- 
quamr de fpeciali, ut & fic loquatur gloflator 
in limitatione > quam afiert de 1. faspe. Nec ob« 
ftet ) quod L faepe. loquitur generaliter tan- 

tum 
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tum de fcientia > quoDiatn cum quid requiritur 9 
debetincervenire etiamomne) quod antecedit 
adillud> &requiriturrententiaperl.f9epe. & 
fcientia pofcit notificationem , & notificatiohic 
vel ab edido eft publico 9 vei i prodamatCi 
Addit^ iinpiumefle&crudele) utcontranoji 
citatumvaleretfententia : quifbrtaflisallegaffet 
rationes % quibusjudcx alio modo fententiam 
c^/rx-.^protuIiflet, H«c Bologninus. ^ Cacterum 
'^ ^^' non Imola folus in quacftione hac tenec contra 
Angelum, fed & Alexander. Echujust prx- 
d Zsf. i. ceptoris fui , male reticuit Bologninusnomen » 
frater d neque enim ignoraverit Alexandrum ftare cum 
traf!jSng. In^^I^ ) cum & Alexandri fundamenta tentec 
3. #m. 3.'fubvertere. Sed id tamen nequit, naml.fx* 
&M 4rpe exigit fcicntiam. nec diftinguit ^ unde ea 
c Dic. zS^^' ^^ ^^^ hicfitimpium > ubi conqueri de 
iwf.s^. *fe poflunt, qui de lite fciverunCt nec os ape« 
& /i*. j. ruerunt , & fu gs non allegarunt rationes. ^ Efl: 
^:^^*^ Bologninus ignobilis ipfe vix dudtor : non 
Ait! acutiflimus ingenio $ non inftitutione eruditus 
i c^fir. i. f^iig ^ uteruditiflimi viri de eo fcribunt * Qifpd 
•g^; ";'• nulla defidcrctur citatio hic , etiam Parifius tra- 
fitf.m^s.dit^ DecianusyMenpchiuSj canoniftac Mim/« 
^rijmd. Etiam omnesfic» qui fcribunt quodfolafiiett^ 

liin^s.^^^ ^"fficif • ^ "t di^Jt Caftrenfis & Panormi- 
€91. %. tanus : is & contra diftinguic exprefle k procla- 
^STi ^^^^* * SicSocinus y & per K fafc. t^c.ft. de 
jLRm!'^^J^^ '^Sic per eandem I«em Cravetta) dii, 
)43. Cj-quodresinteralios a Aa alii icienti ^ & patienci 

^^miiH PJ*i^^^^^' y ^^^^ plene. « Sic per eandem 
i^y^iJ^.Tiraquellus , ei > cui primum de aliqua re 
/. I. ii.7*aAio>veIdefenfiocompetebaC9patientif^uen«- 
^•^.^f-tem agere» nec vocato^ rem judicatam seque 
i Tiraf^.V^i^^^^^^^j ^<^ ^ ^P^c cgiflet vcl defendiflec: 
^i mr J/.veIuti ( hoc addam prascedenti arciculo) Ji de^ 
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liMpaffwJity Quiitonm experirideproprietate 
pjgnoris 9 &c. ^ Certus non dcbct ccrtiorari : ^^^'^ 
icientia eft pro denunciatione : fcientia ubi ^a- viif/il/^ 
tiseft> nibilreferc> undefit. ^£tiamloquicur»0c^.cMi/. 
Angelus de citationeejus, quicratalias Q^o^"^i^*ij 
ceflitate citandus ; non autem in cafibus exce- ^^rttr. 
pcis^ inquibusnuncnosfumus^ ubifolarcien-$.36.j(/.a* 
cia defideratur, & ita Angelum declarat erudi* i^^\^ 
tiffimus Hondedeus. ^ Alcer Angelus declarat , ^^f^ 28. ' 
fic eiTe Perufini di£tum > cum fcntentia perfeifm.ss* 
socer. Ecdeiftacitationefacis : fi de ifta nobis ^'^^•^ 
cpponetur ab adverfariis. ** Defidcratur , ^^^ferinflf 
islegicimusfitconcradidor, quilitigac, utno-m*^ 
ceac fencencia alii. £t is legitimus dicitur y ad ''':. ^ • 
quempnncipaktercauliapcrtmct» qusad ^u-y-^. .«. 
umfpcdat in confequenciam. Ecqui proculdu- 7^. 71^ 
bio non cft navis magifter. Vemm non. uno 
modo dicicur lcgitimus contradidor. ^ Mcno- ^^j^^f^^ 
chius ( id notemus primum ) cum CovarruviamiyTf.^, * 
facit redtiffime tria capita diftindta nocentis tcr* 
tio fcntcntits » vel ex natura ipfiufmet caulTas » 
vel ex fcientia litis ^ vei ex vicio. Et primum 
quidemeftadiftamdcfinitionem legitimi con* 
tradidfcoris j' utitaaue extraidemcaput aonta* 
lis exigacur concradidlor legitimus. P Acque ad- \l^?l!*" 
eo idem Menochius^ dum de his multis difpu- ^^. ^u' 
tac> quas requiri ei diccbancar^ ucnocerecfeji* 
tcnciaalccri> ad idde concradiiflore fic fcribic: 
conftare)'quodadfucrit il]icconcradi£tor> ubi 
exfticerinc concendences acerrime > uc admicce-^ 
rencur addivifionesbonorum^ adquas alii*ad* 
fpirarcnt • nec obftante fencencia contra illos fl ^^M 
primos lata. Ule Alexandri legitimus contra- L7a.%^ 
didor tum defideramr 9 cum caufla per fuam7«i. mn. 
naturam habec & poteft praejudicare. ^ \Jinjf$.imj. 
iic iftud addunc alii ^ & ipfc Alexander.{t^8^ 

M Et 
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£c iic Imola diferte aptat hoc ad ejtifinodi ca« 

fuin«. Idem Alexander confufe recitat ad tres 

i]los 9 plurefve cafus fententias nocentis , & hoc 

decontradidorelegitimo> &reliquaodo» ut 

in ipfo recitatlonis principio oftendit. £t da« 

riflSmum eft acriter intuenti» quemadroodum 

novem illa omnia non requirantur ad cafus iin« 

gulos. £ft quartus apud Covarruviam cafus > 

cum nocet fentemia tertio ex conlequentia qua* 

damfok. Atqueadhunccafum» &adtertium 

X Cafir. /. quid pleraque illor um novem ? ' Quid illa fcien- 

*/?9.' «!t ^^^ ^^ genus primum ? Scientix caTus pofcit fi>- 

i^* i»o/' lam aliquam communem nuncincontradidlfo- 

ufi. c-c.rcy ut nunc dixi ex aliis & Menochio. ^Quum 

/•i«r»i. ^^^ ^^^ tertium tangit (ententia > tum ( in- 

nnm.1. quit Dodtormeus) fitridiculum dicere, quod 

f Sm. ex ipfa etiam citatione tertio prxjudicaretur. 

^^^* ' £ft autem connexitas vd ratione perfi^narum 

t 3«/i»g». vel caufTarum i vd rerum. " £t hsec tria debent 

d. 77. nm. concurrerc , ut obftet exceptio rd judicatse res 

u /im. ^^d^Q^ > caufta petendi eadem, perfonarum con* 

€onf. ijorditio eadem. £t in cafu hoc hoftro eft prima 

Deeia.^ conncxio, namnauta curamhabet ^ dominis. 

nnm/s7» fccunda , nam quo modo defendit litem 

%MenoeL nauta> eodemdebent&ipfidefenderedomini. 

934.1143. Efltertia, nam eaedem & hicres funt. Atque 

^";j]jJ'adDrimam non mihi dicatur , ^quod fententia 

reijud. ' diaa contra colonum , non nocet domino > pro 

X /mt. c. quo ille poflidet. Ergo neque noceat dominis 

mULnon ^^^^^^^^^ > 9^35 difta cft contra magiftrum na- 

co.Decia. vis.-^Nam & is condudor quidam eft. ^ £t 

3. conf. condudtores non fibi poflldent > at dominis. 

" G/. / 2. * ^^^ di verfitas perfonarum y ibi fententia non 

de ie. nocetalii^ quam contra quem eft lara. etiamfi 

^^\f*l' vertatur res eadem. Non hflec mihi dicantur. 

eomm. do nfnuip. a DMr. Lfft^e. frdi. 42. 
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b Imo enim fententia » dida contra colonum > b 7m«. l 
nocet domino 9 fcienti dc fola fententia» nec ap-{^'^*^ " ^ 
peUanti > certe nocet in poflefnone. £t fic obje- 32! 93. * 
diocontraadverfarios noftros retorquecur. £t^/«».it} 
ubi negatur , noceri domino k fententia con- ^•/' 
tra colonum > ibi de dommio agtur : quod co- f^^ n^^x^ 
lono non committitur^ ut poSefnocommitti-^^rtfiMf. 
tur, autde dominoagitur^ qui litem ig^^orct.^*^** ^ 
*^Si etiam negatur noceri in poflcffione, id de^/J.g^'* 
civili didcur > quae nec commifla colono eft. W. 6y. 
^Eftopinio communisi ut fcientialitis J^oceat ^^-^*-^ 
tertio in pofleflione. Et eam adferit Cravetta ^^ux. i. 
fortiten is 6cadferitcommunem> cum & ier-44*$*i* 
tius poflideret, quod eft notandum* * Nam '»f^^*^' 
hoc cafu (inquiebat Covarruvias) iubio pocul^contdr. 
non cftfentemia txccutiom ttadenda. Et KomZ" fi ^f ^^ 
nuS) quod nunqmm mandabiturfententiaexe-^^'^^^^ 
cutioni contra poflidentem tertium) licet fci-coV:^^/. 
veric > cauflam ^i fuam 9 ad eamque fuerit etiam n. xo. 1 1 . 
citatus & filuerit. nam iftevelitretinere folum ^^^*^"*^^)^ 
pofleflionem. Etfi idem non audiretur> volens 4.^0111. * 
poftca agere contra illum » qui habuit pro fe fen- c^nf.^^u 
tentiam. namobftaret fibi exceptio rei* judica- 
tse. ^ Etiam Zucchardus fic qui & citat Ca- f Zuccif. 
ftrenfem. ^ Etiam Imola fic , qui & citat 'L*"£5«- 
Bartolum. & pulchram addit hic praaicamr^f^^j'^ 
quam 6c alii ponunt alibi. Ego dico adver-/fi;'m d$ 
tendum , an fit una pofleflio vidli & rertii > '* ^*'* 
an non. nam hoc fecundo cafu > imo fit ve- fp„/^^. 
rior, & communis opinio , quod lata contra/4/.if. §. 
unum fententia non nocet tertiofcienti > pof*/^/"^^* 
fidenti. Sed ifte impedire poterit executionem 
ratione folius pofleflionis. £t -de communi 
fic opinione teftatur & oftendit Jafon, Et 
Cravetta non reluftatur hic : aut non bene« 
Qupd fi cadem pofleflio fit » utique nec fic 

M z dubi« 
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a c^jr.mani eftieataitiay media^ coiioordans alias. 
ii'^.iv.3.Qa(xl fl vero ndcetur tertio perfententiam iic^ 
j^mcA. &abhacisnonappellat : tum & m judicatum 
c a^!!n'cranfit contra iphim. ^ Aliauando tertius nec 
/ffiewM. poteft appdlare : fi nec iple potuit ^ contra 
^•^*^auem hta fententia cft. * Cum poteft>certe 
i^^jtt c^ neoeflb habet appellare : fi nec fit prote- 
t^ 16. ftatus durante lite cum alio • ne ea obeUet fi« 
m]c kro*^^ : nec litigantem fubmoverit k lite 9 <|uem 
o^.^7^ubmovere pomerit f Appellare habuit eo 
m. xf.fi. modo > &tempore9 quibus ipfe habuillet vi* 
ntpMJiz ^"^ ' ^"^ decem dies y cx quo fcivit y hr 
2d!fim.^^' f^iSh fententiam. ^ Adquiefcere enim 
r.vaiiM«.fententix videtur» & appellationi renundare^ 
iehi^ ^'qui congruo temfxire non appellat y nec non 
f Ffir.c.n%Ilg^tia (minimum) qus aiguimr^ oui 
€mmfm- potuitutiopoitunisremeaiisf neceftufus* Ad 
l^*?^!!^ renunciata autem regreflus non damr. ^ Qiid 
oJj.ir. dicam > quod dtra appelladonem inftituitur 
m.%, 4*^judicium novum k tertio : icaque nec fiteze- 
^^'l^-^-cutioimpedienda» etiam lasdens jus tertii? ut 
frim. refpondit Cravetta & fentit Covarravias» nec 
Jicmd. t. quUquam diflcnferit. i Cum fententia non no- 
^SZ^cct^ poteft tertius cujus interfit 9 advenire & 
3^3ji.i^poft exectttionem inchoatam > & fe objicere. 
g K«/.4.Sedhicnooe& kln dubio fic interpretanda eft 
^^^^^'fententia, utminusnoeeattertio : uc nonno* 
Mf. 0/. ceatomnino. Sedindubiohicnonfumus>ubi 
99L ft. communes opiniones habemus. ^ Communes 
h^cwi <>piiuones non finuntf rem efle dubiam> fed 
^.997. m. fadunt rem daram. ™ Aut fi (bqoimur dufmo- 
6. cn^mr. di difputationes > profe&o nihil fiierit adeo da- 
priH^^ rum^ quodobfbfinrinonvaleat. Etiamhicegp 
ijelch.d. rapiam 

<.vefffinrj. 

m 2. Fth» "^* 4* k JUI. J. imtf.j^ Di€. (•»/44^ .».44. tMinttif^ 

joi n 14. &cmtfMZ.m.^ 1 'Dee.i.emftm m jtli*9.camfh 

io4.7liir/!t. amf. ao}. Cmv. 3. cf»/ 82. «m. s. 
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rapiam argumencum : quod (1 fic judicandum 
indubioeft» ne noceat fencentia certioeamob 
caulTam > quia id fit minus nocivum ; etiam exe- 
cutiorei judicatas non impedietur nobis hujus 
pofle(rorii> quia id fit minus nocivum. Salvo 
adverfariorum jure omni^poteft nobis fieri exe- 
cutio. "Quam tardare non modici eftpraejudi-J f^^ 
cii. Gravehoceft&publico, utrerumjudica-^ji/.'^[' 
tarumautoritasficeludatur. ^Eciam cum pras-o r. 17« 
judicium tercio non eft faftum 9 non inde camen'^* ^^^ 
fic > ut nec executio fit facienda. ^ £t levis hic j «^! !<# 
cognitio eft lacis ^ ubi executioni fencenciac ter- tt imd. 
tius refiftit : jure ejus circa proprietatem in ju- P ^l^* 
dicio ordinario ipfi fer vato. ^ Hic damnandi ad- hm 28, 
verfarii & in expenfas totius adae iitis cum nau- q j^ek. 
ta : qui Legatum facigari k nauca , p^ func : T||^^^P* 
& nunc adfunc fuo nomine ^ licigacuri de re ea- ^j^mait. 
demrut hoc veriflimum ficefTcait AncharanuS) 19. ^o. 
VI fic malitiis hominum» & difpendiis obvietur. 
Idem & Cravetta & notinter) qucxi occafio de- 
linquendi miniftretur k ludice^ fi ficimpedia- 
turexecutio: id enimgenus exemplo fretialii 
verfucias fimilcs ftrueAt. ' Executio non impe- ' ^^*^- 
diturpropter mbtaip litem & cxceptionem al- ** ^**'^ ' 
tioris mdaginis. 



C A p u r XIV. 

De inftrumento debtti faciendo ^ & de 

lihtranik fidejvjforibus ^ ad Otnatiff. 
Lop. Stiegnum. 

NOn eft dubium > quin teneacur IUuftriCr. 
Legatus liberare fuos fidejuflbrcs, qui abi- ^^*^*- 
turi ex Anglia funt > * hoc enim dc abituris fide- ^J^^ 

M 4 juflbri- 
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juflbribus Uberandis tradit Meaochius noviiC- 

me : & decem adfertDoAoresa quiidem do- 

cuerunt> nuUum veroadverfantem. Sed qux* 

ftio eft y an Legatus hodie teneacur inftrumen^ 

tum eis facere aut aliam promiffionemjquod eos 

Uberabit» cum di(cedent> aut (quod poftulant fi* 

^dejuflbres) intra certum tempus« £t ego de tem- 

pore certo pNCti non pofle putem : quoniam hxc 

eflet obligatio ad id 9 ad quod Legatus non tene* 

tur : qui tenemr folum in cafu profeAionis. Sed 

nec videtur obftringi Legatus ad inftrumenmm 

sn diem iftum profedtionis incertum. Nam hoc 

aut inducic novam obligationem, aut fortiorenj^ 

£t neutro cafu tenemr Legatus inftrumentum 

b ificut. fziKre : ^ quia obligationes funt voluntatis^ non 

^^mf. / necefficatis. ^ Et quia^ubideterior fit condiciode- 

M MMikbitoriS) non tenemr debitor facere inftrumen« 

dtjmd. tum : fit autem decerior > fi fortius obligatun 

fiMtJi. Qe^ ^i autem probationi tantum petitur inftru* 

§i9ianttr. mentum) etiam neque tenetur Legatus > quoni* 

m. 18. di am non hic periculum eft > ut incerddat proba- 

^^ *•/• tio. Lex namque eft> quac obligat L^tum. Et 

probatio l^s , femper ioquentis intercidere ne- 

quitl LegeobligaturLcgams> hosabeuntesli* 

berare. Legis obligationi cur fuam addet L^» 

tus? Lex daram femper emittit vbcem > & 

d %^. d. fruftra igitur alia defideratur probatio. ^ £t fic 

i^. "^* igimr eft do&rina Bartoli & communis : quod » 

ubi non fit dubium quod aderit prohaao> ibi 

« €»90r. nec peti inftmmentum poflit. ^ Poteft Mte agi 

^^''^•''•addeclarationemjuris : utadvenientetempore 

admittatur. Sed non hic opus ifta deGlaratione : 

ubi lex clara & L^ati vox clariffima. £t ex 

his agimr contrarium pro Legato dico in c^« 

fu alcero > cum Leeatus petit inftrumentum 

cmptionis» Morishoceft. £t icmper incer^- 

tum 
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tutn (i Legato aderit probario vendicionis 9 
quam fecit. ^ Venditor cogitur facere inftru- ^ ^^f- ^ 
xnentum venditioni& Ergo & emptor em- it,^^ 
ptionis. S £t geaeraliter pouH quis compelli ad k. 0. 
fackndum infintmauum contraShis ^ «W/ alteriusS ^*4« 
obligsaioms. Vale, Scdegne Omatifl: ^^.'^ 

cmr. dif^. 337« ifiMiS* 



C A p tr T XV. 
T>e J»fpe£to judice recufando. 

TOties aj^elbtum eftatr interlocutionibus 
dcfenteottis iftiusjudicis^ &tocpendenc 
ab eo appellationes ^ ut putem jus ^ i^ue no« 
bis efle ^ eundem nunc recufare. Etiam nec alia 
caufla hxc nunc eft > in qua ipfum recufamus , 
ut non nos compellat * lex» apud eundem a-t /.1.«^ 
gere^ qu« apud eum * iquo appeliamm eft>*^]^JL 
aliam cauifam agere 1 compellic appeIIantem.«/.cJif^. 
SciliceCdfhim eft poflefrorio ex connfcafione > com/. 
ut bona fifco Hifpanico traderentur > qux ei 
confifcata^ quasfita jam funt dominioejus. Ec 
aunc nec agetur ad aiiud y nec ex alia caufla y 
necinteraliasperfonas. Etficigitur> quianoa 
in alia caufla fumus > nec lex Sat contra nos ^ 
imo illa ftat pro nobisi argumento \ contra- 
rio fenfu. ^ Sub judice fufpeAo periculofum b 'BarM 
eft litigare. utinquiunt noftriDo&ores & au-^*''^*-** 
tores. ^ Et etiam > fi nuUa humana lex hac de re c Cw^r. 
fuiflet ftatuta in fpedci ratio ipfa facilime often-fr^^. 2& 
deret j eorum judicia nobis fugienda 9 omni- 
bufque modis avertenda eflc , quos fufpec^os 
habemus. uthasckx]uiturCovarruvias. Quid 
& quod idcirco asquiffimo confilio fadtum eft 9 

M 5 uc 
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utnemo cogatur eum ferre ludicem > qui fibt 

4i'mdic! ^^ fufpedtus* ^ Et lex : ji/i4 Jine fufpmone 

^ ' OMKE S lites poctdete y mbiscardi efi^ liceat d 

qui fufpeSltm iudicem putat, ame^am Usimhoe^ 

tur^ eum tecufare. Scio y hxc capi non de ju- 

diceordinario : qualisnofter e&. Sed ego ratio- 

nem illam laudogeneralem : &dpto in ludicem 

huncnoftrumrufpe&iffimum^ inquemficalias 

incurrunt cauflas 9 fiicientes illum plane recu- 

e li/Itfi/. fabilem. ^ An enim non centum notantur 

r*!^ ciuflse» propterquasrecuiari Judexpoteft?& 

an non alias contra hunc funt Judicem abfque 

hacappellationum^quasdixicauflfasalias? Hic 

Judex (emper fuit iftorum hominum Advoca- 

tus contra Hi(bano8. Hic in delitiis eft Hol- 

landis. Hicaecretumquoddam pracdeceflbris 

fui 9 viri cpn(iderati(&mi 9 iltico Judex fadus 

juffitmandari executioni pro HoUandis contra 

fUarmi. Hifpanos : &fuerat ( ^nefas ) in iliacauflaipfe 

^'' *• contra Hifpanos Advocatus 9 & quod decre- 

tum praedeceflbr ipfe qui fecerat > ob juftifli- 

mascaufas ^ nobis all^atas» mandare execu- 

tioni nunquam voluit. Hic in alia caufla dedit 

contra nos privilegia fifci^ fifco Barbarix : in 

ifta caufla irrifit nobis jura fifci Hifpanias varie* 

^•^si ^^ *^ caufTa illa Barbarix num I^it ^ Ruini re- 

fponfum y quod ego citavi ? num expendit di 

fputationem noftram didam » fcriptam adver« 

fus illum fifcum Barbaricum ? hora oAava po« 

meridiana rogatus ^ me ^ ut expenderet omlnia y 

fequente fane aurora contra nos Judicavit.Nunc 

cum audiiffet advocatorum fex allegationes 

contrarias ad horam prandii 9 vixdum pran- 

fus tulit interlocutionem , nee aliis (credo 

quidem) nec confideratis allegatorum pluri- 

^ ^^Jl morum > nec ^ confilio ( id ccrto fcio .) 

""^^^- Cravcttx, 
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Cravettx«> in quo maximum nobis eft funda« 
mentum. Etiam id fadum > cum fit quseftio 
hujus interlocutionis adeo longa & intricata, 
fi tertius admittatur tardandas executioni cgn- 
traaiiumjudicati) utfadlimanon fit refolutio 
ipfius. Legendialii) Alexanderl^endus^ qui 
fcripfit volumen ad 1. fepe: »& parumexor- » Zsf. i, 
dine, utetiamZafiusnotat* ^EtFragfes con-^Jff^'^^* 
diii Neapolitani, quod articulus iftekDoAo-i« ?•»/ 
ribus confufiis traditur. Quid tamen alia coUi-^W^ rs- 
gimus ? Quis eft eorum , qui audi vit hominem> 
aut vidit agentem in nos , poft iftam interlocu- 
tionem > & non fenfit eum efie infeftum nobis ? 
1 Poteft ludex tueri fuam fententiam> dc pro ea 1 Pj» jv- 
intervenire. "* Etfervetur tamen de honeftate,'^ '• *^- 
ut non fit Advocatus , qui fuit ludex. Quid in :aiA ^* 
iftO) qui etiam eftludex? Atque num more c.ir^if/ 
ludicisegerit) cenfeteViriiIluftres>apudquosi*- 1"^* 
cgit. "* AflFeaioIudicis maiiifeftiffimadetegi- JKi-/. 
tur ex difputatione ejus cumparte. Ego plura ^iuY^fiix/ 
dehomineamiciffimonondico, dcdoaiffimo.^^ t^' 

Et hasc didavolo cum paceipfiusbonaproju-Vcrjv. 
ftitiacau(& y quam defendo. ^Sed fipropter^oii/: 3fo. 
fblam appellationem pendentem in aliacauflTaoj^'^-^* 
non licet recufare ludicem, ut eft fententia^J^^/^ * 
communis : crgo ubi fola appellatio non eft ^ 
licebitludicem recufare. PMateriarecufatio- j^^^ 
nis ludicis eft favorabilis» ut Rota cenfuit.4ii;.fi0. ' 
^Scilicet divina ac namralis ratio didat , nQnq^^^^^- 
oportere definiri cauffam^Iudicefufpedo. ^t^r^J^^ 
infinitas cauflse fic congeruntur» propterquas ' 
fieri ifta poffit recufatio > & ultra illas arbitrium 
ludicisadhuc verfaturhic, qui&aliasadmit- 
tere poffit. ^ Admitti cauffii etiam levis debet ^ ' ^* •* 
utRotaehabetdecifioDodloris mei Cantuccii.*^^^^ 
In propofitodc illafacitratiO) neludexficha-ri/: i 

beatur 
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beacur etiamque cum adjundisaliisjudidbus: 

quod non poceric ab iftorum omnium fencen- 

tia provocari , icaque & cellet ratio legis dvi* 

Us y compellencis » apud eundem litigare in 

caufla alia y quia poffic denuo provocari. £t 

primatamenillaracioeftinvidai quod non fit 

r0«(^.^ futuraalia hic caufla. ^De cauflaetenim fepara» 

ta illud eft legis ita compeilentts > & non haben* 

teconnexicacem. Illa racio concludic & inor- 

1 7>o. d. dinariojudice : f quem ajunt non pofle recurarit 

'* "Jv^fcd ei adjundos peci pofle. Ecboccamenfic 

^ -''^•cft, uc non poflic ordinarius recufari^implid* 

ter veluc fufpedus> utaiius judex poceft;noQ 

tamen> utrecufari non poflit eciam exjufta 

Q uf. d. caufla. Nemo hominum hoc dicic. " Imo 

^ M- dicunt omnesy quod iila qutdem fic vera, & 

communis concluflO) de ordinario non recu- 

fabili : fed quod failic in certis cafibus fpedali* 

bus. Recufacur hic judex in hac caufla, quac 

plurimum j & ferme coca pendec ab articulo 

quodam Iuris> inquojudexifte^ olim Advo* 

cacus y defendic eas parces • qux hic fi prxvz^ 

leanc^ vincenc liquido omnem cauflam no- 

ftram, Manec aiieiftio (quod omnes fcimus) 

euam ad ipfas opiniones. 



C 4 PUT XVI- 

Le afpellAtione ah intcrlocutione ^ ^ 

fdraSlatione ejufdcm. 

APpellacum eft> cum admific judexquof- 
dam, qui venerunt velut tertii impedire 
rem inter alios judicatam : fimul & fupplica* 
tum Principi pro rctrai^atione ejus admiflionis. 

Itaque 
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Itaque duo videnda fint; &fi Itcec appellare» 
& fi impetrare licet retraftationem., Caeterum 
non fit quaeftio prior diffidlis. * Quoniam W- » ft>rf-rr. 
fiffimumt$ ittdubitabiie didtur, licercin poflef-^*~- 
forio (quod hic eft) appellare k gravamine irre-^.;.,. ,'j* 
parabili quocunque / ante fententiam illato.d-j.s.w. 
fe.e&e prudens judexjudicabit,cauiram juftim ^^^ 
& probabilem effe admittendae appellationis^^jTJ. 
ab interlocutona , cumvidec,damnumillatum8a». * 
per interlocuioriam , effe irreparabile per defi-{'2|;,^ 
nitivam . Sic Menochius. Atque de tali gra- ^ ^^. 
varoine habet interlocutio, qu» habet de ad^tsf. 490. 
miffione perfonarum. ' Ut itaque ab ea ap- «;««'3; 
pellationem dat Speculator , lohannes An-2^.^fiy, 
drea, Baldus latiffime, Angclusj Romanusj/.p. pd 
alii, dtati Mcnochio, dtati Contardo , &/*»•««• 
adhuc alii, & hi ipfi duo. Nec quifquam dif- 
fentit, quemego iciam, uno cxcepto lafone, 
& in cafu uno admiffionis. teftium , Fulgofio, 
Nam lafon , ut cavillatur fuper opinione 
Speculatoris » quam omncs fic acdpiunt. ^mi* 
hi ita non probe dtat.Fulgofium, quafi rc- 
pugnantem aliis generaliter : dijus imo haec 
funt verba ; «> M imalocutnia fotefi pro\ocarty J J*^-'' 
tim per eam fit prajudicium non reparabik per ' 
iefinitilfam. Etdicit .yinieUts, Speculatorem te- 
nere, quodfi intertoeutoria judias pronunciayerit , 
ttfiem ali^em admttendum) qui non eratadmt^ 
tendust quod de }ure etiam d)fii$ potefi prolfocaii, 
Et idem diett generaliter , quotieJ<m(j«e per itner^ 
bcutoriam pronumiofur quis hgitimus, qm nort 
efi kgitimtis. Sed illud ^od dicit de tefit , ^ndetuf 
nott inferre grovamen , quod twn reparetuf pet 
j^finitiram , ' ^uemadmodum ^ fi ex d^^ioftt» 
htts tefiuntt male judicaffet. Sic in folo cafu 

teftium Fulgofius. Et ncc quoquc in cafu 

illo 
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t 64/. /.illo bene difcedit k communi^ quoniflni ^^ut 

V*;J?;^ in tcrminis n^fpondent Bartolus^ Baidus)ad« 

smd. ^iffi teftes faciunt quale quale praqudidum 

ijtUM. I. fempen ^ A lasfione autem vel minimaliceat 

fdpe. ••. appcllare. * Apellatur ab interlocutione > cuj$is 

ITjmd. probaiiofrajudiciumfacerepat^, l^dcujuf graD^Of» 

odi. di nun in appeli^ione i d(fimti)^a nonpoieftfelcindiy 

^'^i ll^fi^ rcparari : inquit Romanus. Atque Baldus 

g 7^j. adhuc notat plures cafus licitas hic appellatio- 

i.9*»-3* nis: &cuminterlocutiotrahit(ecum executio» 

nem^ & cum exdudit probationem } & cum in« 

ter vertit beneficium>qui hic optime ouadrant ca- 

fus nobis : contraquos fiftitur per iitam admii« 

fionemiinchoata executio judicati : & iidem ex- 

cludimur kprobandot nonhoseiletertibs. At 

condudo> yerti & irreparabile gravamen ab 

haC) & ab alia omni admifldone perfonarum: 

h/.nE-«^^quia (quod indicat Baldus) ieroei admiffi^U- 

J^^ *dem nequeunt poftea repelli umquam > necin 

'^^' judicio appellationis 9 necinpetitorio. Sicnon 

iAivy. i.mihibbftaret» fiquisailegaret> ^uodTevoca- 

m/ 6&.ripo(fit ^ Judice interlocutio ^ ad^uemappel- 

^^* latum fit kdefinitiva : quia fic & devoluta ad 

eum fit poteftas revocandiomnesinterlocuto» 

rias. NuIIa difficultas in priore hac quxftionei 

. _ ubi communes opiniones funt & ciaras ratio* 

^^^nes. Inalterafaciuntdifficultatem plura. ^etfi 

»• 29* Revifio didmr quaedam fpecies appellationis : 

6c ad exemplum appellationis cenfenda £t 

\c.9t li. primum fadt difficultatem 9 ^ quod lite penden» 

feMkiCm-lQ non fit Udta fupplicatio proiftaretradatio* 

^id^mk.^^^ atque nec dirimit litem interlocutio : nec 

msl i. X. per appeUationem definit I is pendcre : non cer- 

m Ofi. tepcrappeliationemabinterlocucione. "*Quic« 

wuo ^'* V^^^ ^^ ^ definitiva contnrium. Leges apcr- 

tx : SuppUcofe cauff» pendemc nm licety nifi W 

aBo» 
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a^arum tmmumum $ l^tl frtmanaaMnis eiith 
den^etur. Ubi & duo fok cafus exdpiuntur : 
in quibus nofter non eft. Etiam : ^' licitam 
pfoTfocatianemmiferity perpetuo Jilcfe debebit: nec 
i nobis impudens fetete per fuppUcationem auxi^ 
Uumy^c. Secundum^ quodubifitremedium 
ordinarium appellationis » ibi ceflet extraordi- 
narium fupplicationis. £t regula hasc eft quo^ 

aue generdis* £t hic eft locus appellationi in- 
ubitanter ut dixi , quam nec licet omittere y 
ut audivimus. " Nunquam admitticur fuppli- ^Jj^^ 
catio» ubihaberelocum poteftapplicatio. Sicx^. 
DoAores. ^ Tertium > auia reviuo non demr oAfma. 
de errore juris 9 fed de hGd$ atque hic petatUr ^^^- ^*J; 
revifio > an jure ifti potuerint. ^ Quartum ^ nam 'd/^h. ^. 
recurfus non detur ad Principem ^ ubi non ma- 70. n. W 
;na 9 non juftiinma caufla fit > non enormis iae* P ^'«^^m* 
io> non magnum prasjudicium vertatur > taec e- 7;^; (^*^. 
nim pro re tenui afficiendus fit moleftia aliqua ii.f€. Mt^ 
Princep&Sed in mora modici temporis*data pro- ^^* ^i 
batiom fiicienda&incontinenti de jureiftorum>^^^'^]^ 
non magnum vertitur prasjudidum q Scilicet 4. 70. Mk 
levefit pragudidum in brevi dilatione concefla> ^•'^n* 
parva mora nec fit mora^&c.Quimum^quia nec uJi^^^ g. 
fupplicatum pro iftarevifionehicfitin fcriptis.if.i.if.9* 
'JEtfcripturahicdidturneceflaria tamen. oex- *!^. ^* 
um 9 quoniam quod fiidet hos tertios contentos, J]^^|* ^^ 
^revibo non fuipendet decreti alterius poft fecu- r uf. 
ti executionem, quopofleflio» quac antca dc- '["'J-f^*^ 
creta nobis erat bonorum> iftis refcribitur» &'S%[^, 
nec appellatio ab interloaitione impedit» judi- cdtur. 
cctn procedere ad ulteriora omnia. * Septi- Jl^^A. 
mum & hoc in terminis traditur > quod non [.^^'^* 
fupplicatur contra interlocutoriam > &fuppli- i'^.>f. i^! 
catio non admittitur > etfi nec reparari in defi- (^^f^^^^ fi 

^^ S. n. 40. 
GaiL i.oir>% u. t Ritpff. ie fw^fjtm, $5. 
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citiva poffit interlocutio. Atque haec fiiciunt 

in quxflione 6c cafu noftro difnculratem. Ac- 

que his tamen & aliis, quas addud poflent in 

partem eandem y non obftantibus » etiam no- 

bis nunc concedendam ' revifionem arbitror* 

Etmoveort quia.ii prohibita non (ithic fup- 

u ^ectd. plicatio f certe permiffa Cit hic fupplicatio. " Ni« 

i.w«/47«hil enim aliud quasrit fuppUcans > nifi ut veritas 

%l^^^ 'appareat; & (i fic lasfus ,ut fibi damnum farcia' 

tur ; qux fupplicatio juri divino» & narurali , & 

acquitati , convenit ^ itaque etiam annuere ei 

Princeps deber; ut ficeft argumentum Deciani 

in terminis> 6^ multus fermodeofHjciohicpe^ 

culiari Principis > pro adfcranda veritate. Se« 

xL^ciU. cundo itidein in terminis moveor 9 ^quia liceat 

Ira^, I1» ^^PPP^icarc ad verfus gravamen interlocutionisj 

^T^r/r! fi (^uod hic eft faAum ) etlammentio fiatpro* 

/^«.2.;. cefius ac flatus caufTse : nam & propterfubro- 

^••'•''^^•ptiones videatur.vetita fupplicatio, Salycetus 

autem deolaratlate > quemadmoduinjff</JSctf jfi/& 

Mnfendh Mfrari y ^uomodo in tali lite^ ver«- 

tentc inter tales 9 judex fic fuit interlqcutus : 

ob quam interlocutionem ex tali caufla grava- 

tus appellavit ad ftegiam Majefbtem : cui & 

fupplicaret ut delegaret appellationem. Tertio 

snoveor ^ facili deftrudtione omnium Contra« 

riorum; utfuccedat> quod prasiniG^ de fup* 

^licatione permifTa » quas non fit prohibiu. 

f GsU. I. Nonobflat igitur primum 9 quod habeat regu- 

^^ihn ^^^ ' ^^^ ^^^ °^° tcneat ubi cafus fit exceptus: 
^%i!\hi ctfi de duobus in li^e exceptis non e&. £t ca- 
jtn. item fus cnim alii excipiuntur per DoAores : ^ & 
iur %h liicnofler^ cumefl interlocutoria irreparabilis 
^LSaiy. pcr fequentem definirivam 9 ficin exceptis aliis 
ij/./.i. efl. Licet&fuppKcareIitependente> utalter 
*^*^^'-^'adfocictur judici fufpedo. *Id lexalia, & 

DoAo- 
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Dodores otrines volunt : id hic fupplicatur 
Principi > ut judici fufpedtiflimo aflodentur 
faltem alii. £t neque omittitur hic appellatio > 
fed jungicur fupplicationi ex formula Salvceti 
pro habendis dd^tis. Non obftat fecundum , 
quod&fic folutumeft per Salyceti tradita> & 
aliorum 9 hic jungentium fupplicationem & 
appellationem. ^Ordinarium auxilium ge*a Odd.i^ 
nerale^ &extraordinarium fpeciale funt fimul''')^* f-7* 
remedia : etiam -extraordinarium non mere ^'^ 
fubfidiarium : etiam extraordinarium tendens 
ad coadjuvandum ordinarium 9 &c. ^Et fic b odd.it 
pofie appellare $ non impedit reftitutionem ^'^^^' 
in integrum , uteft communisopinio: item^^^t!^!; 
nec appellafle. Sic neque fecundum obftat8i.s^. 
contrarium. £t quod nunquam addmittatur 
fupplicatio y ubi poteft habere locum appel- 
JatiO) idquidem ficididum communiter » & 
ut plurimum ^ non femper. £t nec DoAo- 
fes 9 citati Marantas 9 habent abnutivum il- 
lud univerfale . ^ Panormitanus , quod poffitc'^-'4- 
quis imentare ad cautelam duplex reme-J;?'!?^** 
dium 9 appcllaaonis 9 & fupphcationis ^ cum 
dubitat de cOmpetend. Jd, quod &inpras- 
fenti cafu fadum dici poteft redifiimc. Non 
Qbftet tertium contrarium : quia de errore d K^lnir. 
fiidi plurimo quxritur hic ; ubi ifti velut '^ /W^- 
tertii funtadmiffi, quinon funt tertii , fed ii- ^;^"' ^^* 
dem cum litigante priori. ^ £tiam quod de er* e Mstm. 
rore juris ifthic nqgatqr 9 in Principc dicitur : ^ ^W^*'* 
ad quem & dicitur ratio propria > quoniam ^^;^^ /^ 
ille nec prsefumatur errare in jure^ qui inpe* 8i8.si.5)S. 
&ot\s (crinio liabet omnia jura. * Abhorret **^'^ 
lexy deiniquitatedicicontra tantosviros. l^^^Rdmff. 
errore fadi admittit* ex quo fecutui errorju- dtUt^vJ. 
ris* f Admittit de h&L : ctfi nonnihil etiamx'-*'»-43- 

N ipjurias 
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^njurias ex hoc quoque videatur. ututdicaturt 

quod prudentimmi etiam in fa&o £sdluntur. 

Non obftat quartumj; SQuia nec modici 

Ig^^^^J^praqudicii fit fufpenfio^ & retradtatio execu- 

ujii. tionis > fada per iftam interlocutionem* 

luftiflfima caufla Hifpano Legatofit: qi)iomi* 

fic petere adjunftos judici fiifpediflimo : imo 

qui non recufavit inimicum judicem. ^ £t 

J^^jj^ntsfuitvelhocnomine recufare in omni cauf- 

6ifD€tx. f^ 9 quod in una pendebat ab eodem appella* 

4dhMt, n. tio. Aut fi jure civiii , quod in iftofequimur 

VdrBl^ Admirallitatis tribunali y non fic eft ; vel a* 

«^/ £i' liter civile jus Canonico componitur > & no« 

i«/.yfi/>. bis jus iftud non fit : certe jus eft tamen de 

adjundiS) quos non petiifte , error ftierit Le» 

gati. Is habuit judicem fu(be&um> ^uem 

ft: moneii ^ fummo Concilio K^s nofhi cu« 

ravit. Sed erravit» dumautorita&condliiplus 

fidity quam timuit ab inimiioo animo juaicis 

iMimtb. ^^V^^^* * Daturrevifio, ubierror didtur 

d* 3i8.^fv. ctiam proprius petentis revifionem^ic &quar« 

^.Rih^ff. tum eft diflblutum argumentum contrarium* 

^z^ Quod namque de mora modid temporis iUic 

^ ^' didtur> nihil hic eft^ ubi non de tempore.res 

eft. Non obftat quintum : quqniam fuppli* 

catum in fcriptis imo hic eft. Dedit Legatus 

in fcriptis RegifummamtotiusprocefTuS) de« 

dit ad Regem Uteras > fupplicavit ^ ut Legatum 

kKcmf.decebat^ Rcgi. ^ Pro qualitate perfonarum 

dffmpp.n.\^^Q fiunti ut pulcre eft apud Rebu£Fiim in 

3.4- 1^. tradatu hoc de fupplicationibus. Etis addit 

quod tantimomentifuntinvoce^ ficut infcri-^ 

1 uf' $• ptis : quemadmodum Sc appellationes. ^ At- 

nkidecrejqj^Q fi in appcllatione ab interlocutoria noft eft 

2l^J2|fcriptura neceffaria: ut communis eftopinio 

'(kvcriilunainjure dvili : cur fit neceflaria ia 

fufplir 



HisPAK. Advocat. Lib. IL 195 

fupplicatione > non fortis dicecur ulla ratio. m Pdnor 
Non obftac argumentum fextum : *" quia fen - '-i^- '^l 
tentia imo non mandabitur executioni, laca^' "-'''• 
poft appellationem ab interlocutione , dum 
appellacio pendec : nam 6c validitas fencentias 
pendetabeventuinterkxrutoriae. Videlicet) n 
tenuit appdlatio ab interlocutoria , non valuit 
definitiva, veluc lata k judice, cujus jurifdi- 
dtio erat fufpenfa^ut eleganter declarat Panormi* 
ranus. Nec nocet > quod imo judex , k cujus 
interlocutione eft appellatum , poffit procedere 
ad ulteriora > quoulque conftet de veritate ap- 

{)eIIationis. " Ut fic opponit Aretinus i & il- 2. .-^y- 
um Dodorem fuum fequitur Felynus. Nam jg/* * ' 
rationi Panormitani nec refpondent , nec fequi^- 
tur, quod&execgtioquoque fieri podit: quas 
aliud eftkreliquis, & pluiquam ulterius. Sed 
hasc alia erit quaeftio. Non obftat ulcimum 
argumentum^ ^ Nam illa decifio fic ex lege o Mmff. 
Galliae, de revifione nec dandaabirreparabili''j-^^»- 
interlocutione, Et ex regula illa fit, de non* ' 
danda alias > non fit regula ex univerfo. £t fic 
deftruftis contrariis ftat noftrum tertium argu« 
mentum. Qupniam vero eft^ qui in verbis 
legum f quas videntur revifionem prohibere 
fempeS fundet fe multum j audiat is adhuc, P ^•i^- 
P quod leges loquuntur de ^uppIicationibus,i)on ^c\iil^' 
per viam juftitias > fed gratiofis > ambitiofis» per 4. Je ks. 
exquifitum fuffragium , per potentem inter- ^*''*:^** 
ceflSonem. ^ Sic & didta proprie fupplicatio I^^Xzo. 
fpedat gratiam , de qua non ago nunc: ztdett,&c. ' 
altera contendo cgojuftitix: & quae dicatur^*;;^'; 



Principis. 'In revifione ifta per 
viam juftitiaB concefla non videatur verum , [^p^ '^^ 

N X qUOdtt/Mra. 
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quod executio non impediatur, Eciam pecitio 
^ , „ revifionis hic impediat. ^Loquuntur de gratio" 
^ ^ ^i^. la lupplicacione $ qui n^ant impeditionem. 
19. ».i6.£ciam nefcio ego» an jurecivili» quodhicfe- 
^^^ ^quimur^ idem non fit ad iftam impeditionem # 
dim$!tm.V^^^ proponitur de jure Canonico per Ared« 
9.^. M 4b. num > & alios. ' lure Canonico non fufpendi* 
c Covar. tur judicis jurifdiftio per appellationem abin. 
^' *** terlocutione. Eccurfufpenderetur iitibus nun^ 
quam finiendis^ fiquidem eo jure licet ab 0« 
mni interlocutione appeliare? lure civilicum 
appellatio non detur ab interlocutione » nifi 
pauculisincafibus> ratio non n^t fufpenfio* 
nem. cum deturabirreparabilijratio dabic fa« 
fpenfionem > ne jus fruftra dederic appellacio* 
nem. Quid ? non & k fenten tia fecuta dk appei* 
latum ? de illius didtum nuliitate ? Ergo nec fiec 
ejufdem executio. £t fic rurfum dixi ad fextuni 
contrarium. Dico nunc argumentum nofthim 
quartum itidem in terminis fupplicationis pro 
d.y^fi. rcvifione ex Deciano 9 & aliis. " Qucxi etfif 
Men0. d. dubius eflec articulus , an fit applicatio talis ad<« 
4- «-898. mictenda ^ in dubiofemper Pmceps debet fdppli-^ 
di /nfpL cationem admittere. *Nam ecfi fit voluntatis 
nnm. 4/. concedere > non tamen debet Princeps recufa* 
Ky fijufta (upplicatio fit. Et loquuntur ifti de 
revifione fencencis> & fententise Principalis^ 
imo & rei judicatas: & loquuntur de juftitia 
]egis. Nam de poceftate altcra Principis abfo- 
luca « ut dare is poflic revifionem > etiam cum 
quis nequit fupplicare pro revifione $ nec dilqui*- 
rendum fitt ucDecianusfcribic. 



Ca^ 
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Caput XVII. 
De fojfejforio retinendd ^ fequefiro toU 

kndof cautiom jmatotia » C9> mnnuiHs fidc" 
jujfaribus recipiindis. 

POfleflbrem* turbari non oporterein fua pof- ^jeq.f^. 
freflione,&Dodtoresdicupt)& certiflimum b/. \o.d% 
fit. ^ £t itidem efl: certum ^ efle turbationem, ^' ^?** ^^ 
non poflc libere uti fua poflcflione. ^ Nam pof- ^,jf|i^'^ 
ieflio flt ufus rei. ^Ec itidem impediri tiuncyr.po. 
ufumper fequeftrum : afierri impedimentum , ^ ^*'^- 
& moleftiam poflcflbri : hunc imo quodam- oJ/^^tk 
modo fpoliari per fequeftrum. ^Etitaquecu* 24«. R: 
ftodiam nec tcnendam: at efle fatis fidejuflb- ^«'•^'^* 
res^ de confervanda re : quam nec advocave- c^«oci&* 
rit judex ad fe prastextu periculi fcandali , nifi foit/.^s^* 
forte de periculo hoc probetur. ^ Etiam diffa- 1^ ^-T*^* 
matio turbat 9 ut omnium eft fententia. ^ Bre- ^^f^ /j{* 
viter datur interdidum , quod nos intentavi- ir.6z. 
mus, Utfuhiy &propter judicale fequeftrum.^^*^^'*' 
J^Datur contra turbantem judicialitcr. *Da- ^^^' "•' 
tur contra turbantem > nec poflidentem. Ut gMenoeft. 
non poflident fane adverfarii : qui fc fpoliatos flf'^^^ 
ajunt : ^ & itaque fe non poflidere. Nos no- ^^^^nl 
ftram probavimus pofleflionem > ^ ut fatis eft» %^x%fn. 
hanc probafle tempore motas litis, vcl tur- ». wn/. 
bationis. '"Dcjuftaprobationenechabuimus, l^^'^iX\ 
quodnonvij noncIam> nonprecariopoflidea-V/jffffffy! 
mus. "Ecneccogirourvelallegaretitulum no- *9o.^'''»* 
ftrae poflcflionis. ° Scilicetjufta in dubio praefu- *^*/' J^^^i 
mitur poflcflio & bonae ndei. Pfiona & fidesy^' 
prasfumiturifaltem praecedenteiufto tituloem- ^ ^^wr. 

•/t.m.99. \C*v4f. ff Af * n. %, mMen.£iyn.6oo, nCorn. 14. cow/r 
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q Corn. ». ptionis. 9 Bona prflefumitur fidcs , & cum cft 

€9nr. 147. * ^ r • ■ • /- • 

n/iy. cmpta rcs rurtiva. nam ignoratum praslumitur 

x Ji/moc^. id vitii > fa(flum alicnum. Etigiturprobatano- 

^3-»«w.ftra poncflionc > advcrfariorum turbationc^ 

*^^' quidfupcrcft, nifi ' ut pronuncietur, dcfiftcn- 

dum ad verfariis a molcftationc & prsefentc , & 

futura } EofiJcm & damnari nobis ob intcrcfte 

moleftationis prxtcritae? Ncquc enim obji- 

cicnt advcrfarii quidquam dc fummarictate pro^ 

ccfiTus , quas ricc adhibita in noftro fit : ut cx 

^^'^J^aftis patct. ^Et quac tamcn in noftro, ut in 

4^8. casteris poircflToriis, fucrit (quod tradunt omncsj 

tA/irif«c«.adhibcnda. Non cxcipicnt de dominio, ' de 

^7*-Aw.^^^^ adverfushoc intcrdidtum non cxcipitur. 

Si Cquod cenfcnt itidem omnes) non & inconti- 

xicnti probcnt, quod nullo modofaccrc pofTunt. 

Imo , & cum faccrc hoc poflcnt> non audircn- 

tur : ut magis communis opinio ^ pluribus di- 

citur: & a Mcnochio, qui inftar plurium in 

u Crav.d, iftis^tradlatibus cflTe poffit j adprobatur. " Quam 

9oi.if.i.opinioncm ita probat Cravctta , utctiamad- 

o- ^«^A mirctur, fuiflfc, qui contrarium fequi potue- 

^tJl. «i.'"nt : itaSocinus junior, ut nec admittat dc 

hii c«mm.dominio notorio. Ecquid quoque > fi admittc- 

^n, 1^7. j.g(uj. jijj^ cxccptio? Non cft tamendcipfaad- 

xDec. hucdidum : tantum abcft, ut fitcognitum. 
€9nf. 84. ^ Etiam fi cflfct dc dominio liquidatum ^ fi 
'•'•?• , non & fit contcftatum, Aiperco fcrri fentcnt 
i§.»irw.'f*^ ncquit. ^Et in cafu noftro, cumdepof- 
38i/if^7.'feflforiocQnftatcertc,&'fupcr hoc.prius fucrit 
^nf^^' pronunciandum'. ^Sempcrfitpronunciandum 
TTer^Ji. fuper poflfeflTorio , ut fcrc fruft ra cxf^cActur > ut 
i.n.-^fje & dominio fuper. * Et cuni quoque rcconvcn- 
'^^pj^^l' " eflfemus (quod fadum non cft , ut fieri potuit) 
* i/ «T. J^cuperand/e^ fi fit (utcft) prius cognitum de no- 
£4 ^ ftra poflrcflSonC) & de hac fit pronunciandum 
f^^fir. prius 
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prius. ^ Claris & probationibus fuerit proban- ^Menoib. 
dum ifthicper adverfariosj quod poffederint ^^^^J^* 3^'* 
ut omnium fententia eft. ^ £t clamant alias jura c ar» .'4. 
omnia^ rem poffeffori relaxandam. <iQuid,^»»/3i3- 
quod fpoliatus non reftituitur, nifi contraTpo Y^Co^u 
liatorem ? Non reftituitur nec contra malae fi- unf. 329! 
dei poffeftorem » non certe contra mediatura »7- '^^^* 
fuccefforem vel ipfius furis. ^TJnde Vi nec da- ^^^' *• "• 
tur contra fingularem fuccefforem > & id cla- ehfenach. 
rum. ^Non remedium Lficolonu contra fuc-»''^*?» 
ccfforem mediatum > qui titulum habet > & bo- Y^^^^^^ 
namfidem. ^Non remedium c. feAinttgranda. \o.ucnf. 
eft contra fucceflbrem fingularem : ficut (ita'7V*8* 
&argumentantur) illud, undcM noneft, non^^,'^^*^^ 
contra vitiofum poffefforem 9 non contra fuc- 66.71.7^ 
cefiR)rem vitiofi : non> etfi res ipfafitaffeiSba, 77* 7^* 
puta, vitio furtivitatis. Quae firmiterMeno* 
chius docet. ^Etalii, quod jure civili nullumh Rfp. t. 

detur interdiftum contra fuccefforem fpoliato-^'^'^'^^^^ 
ris > at omnia remedia poffefforia ad recuperan- adq^fojf. 
dam poffeflSonem reimobiliscompetantfolum 
contra poffefforem cum vitio. Ecquid igitur 
fententiam nobis > & relaxationem poffeffionis 
moratur ? fi nihil €& eorum > quas remedia 
fpoUatis dantur > quod hic contra nos detur ? 
Etiam utdarenturomnia, cum probavcrimus 
nosnoftra, adverfarii alia nec induxerint > fic 
nunc (utdixi) dcnoftris pronobispronunci- 
andum. NamdefcqucftrotoUcndo quiddubi* 
tetur? « Sequeftrum odiofum , vetitum : 'ut*^^^';/* 
quifque , quantumcunque violentus poffeftboir.i/.a^. 
fit in fua dcfendendus poffeffione. * Sequc-479-^8i. 
ftrum viris honeftis non faciendum : qul res^„^^^ 
nolint difiipare, &c. ^TolU & impcdiri pcri Pan. 'd. 
cautionem , regula eft fatis clara. Etiam pcr';** ^'J^ 

Uf. /. 7. §. I. n. 17. ffiifau €0g. 'BsU L 16. de off.fraf. 
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cautioncm juratoriam coUi ajo , quod tamen 

Jafon n^at forciter , &citat lecum Speculato- 

rem $ Butrium > Imolam > Panormitanum 9 

Alexandrum : etiam Albericum , fummum 

illum Pradicum & veridicum Dodorem > qui 

& (ic videric obfervari femper. An & hic itidem 

obfervatum y ut cautio iila fubmovenda feque- 

ftro non reciperetur ? Cxterum his non ob- 

ftantibus > dico ego contrarium. Nam funt fu* 

pradiAa in debitore fufpedo. Patet > quia fic 

tradunt illa in fufpe£to (upradidti Doftoreso- 

m /. 7- $• mnes. Sic ipfe Jafon ad legem , °* quac de fufpe- 

%\m^ fiotradit; & perfonafufpeBaJti, inquit. Dtt* 

bium autem non eft > quin ita. capiantur inter^ 

pretes 1 ut loquitur lex > ad quam fe referunt. 

n SfuM Aut quid difceptamus ? "SicSpccuIator, Jafo- 

Wf*« jjjj antefignanus ; fed pone > Titius debet mihi^ 

ttecpoffidaimmobiliay tf efi SUSPECrUSy&c. 

^A ^/^ °Sic Albericus, item^uarity fi petatur pecuniay 

^andebitorii SUSPECTl,^c. Sicreliqui. Eter- 

go in non fufpedfco contrarium eft verius ^ & 0« 

f (?iifXi.mnescontrariumfentiunt. P £t exprefle > quod 

fV^s. juratoriacautionetollaturfequcftrum^ fiperfo» 

«>/n.** naadverfus quam eft faffcum y fit honefta » in- 

tegritate vitas confbicua » & probatas exiftima«* 

tionis y non fufpeaa & levitatis opinione labo- 

rans» obfervat Camera Imperialisperlegei 6c 

perinterpretes) quodapud Gaillium & Myn- 

iingerum videre eft. Quod fi objiceretur praxis 

tribunalis^adquodftamus : etiam diccmus » o- 

ftendcndam illam praxin efie » qux contradixe- 

rit & contraierit cautioni huic ^ quam petitum 

fuerit recipi. Illud nihil fuerit 1 quod haec cautio 

H Wr-f . nunquam fuerit data > accepta* ^ Nec enim lex 

&ys!' P^^ ^^^ "^" ^ tollitur, fed per ufum contrarium. 

Fortc non fuit occafio 9 ut petcretur admitti. 

Fortc 
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Forte non fiiit caufla admittendi. Probentad- 
verfarii^ petitum fuifTe admitti in cauffa huic 
noftne flmili : & fuilTe rejedbam petitionem 
nonJemel. 'Interimjushoceftcertum, judi- ' *'«;-^''- 
cem arbitraturum ex indiciis& praefumptioni- ]'J^\^' 
bus > an juramentum fit deferendum ) quod fi- 
dejuflbresnoninveniantur^ utfic fcribit Soci- 
nus : &idemdtatinhancfententiamBa]dum> 
Angelum > Oldradum. Dicoautem, efie indi- 
cia hic & pnefumptiones > quac perfuadeantju- 
dici dehoc juramentodefcrendo. Iplaperfonx 
dignitas ita pcrfuadet : ^quaBplurimum in de-^^^*^* 
latione cujuslibet juramenti fpedtari folet. 'Il-^S;^ "'* 
luftres non cogidarefidejufibrem de judicio fi- c 3«r»A/. 
ili^ fed juratoria&illorumftaricautioni, noxzt^^^-^ 
non nemo cum legibus. " Legatum pracfcrtim J^ J^^ . ^. 
tanti R€gis non reputari fufpeclum > igitur ftariP»e.(«/.2* 
ipfiusjuratorias : &hocinterminisnonnemo-^*^^** 
alius. Ipfa perfbnae conditio peregrinx perfua-*'*'* 
det l^ic idem : qux reperire fidejuflbres non 
folet fkcile. *Utinperegrinohic fic cxempli- « urxu 
ficant Dodtores. Et dicimus facile. namitalex^*'^*^|*^ 
dicit 9 fi MCtffaria fatkdaiiofiserU y ^ non F A^ * 
ClL Epoffureus tam Prajlare , &c. £t ad eam 
legem Jafon> Kotaimd^mlgatum ^ quoiiUud di- 
^imurpoffey quodfaciky tScommodefoffumus^^c. 
£t hoc fatis ad judicis arbitrium. ^ QuckI pro- jMen^tk. 
culdubio regitur k praBfumptionibusjuridicis,^^**^- 
tnente legis > fenfu aequitatis. * Hoc eft ju- ^^^ *** 
dicis arbitrii > quid facile fieri pofiit. ^ £t quia zxiethek. 
dicitur generaliter , mn facile inveniri fidejuf- ^ ^*'*- *• 
fores : id in peregrino dicetur certe 9 & ]^^^^kip.io 
dicabitur \ judice. ^ £t fic igitur certc^r.^. 
( quas eft regula communis ) fi juretur , ^•»/| »A 
qiiod non putet > peregrinus is > fe poffejf^^^^;' 
invenire fideju0bres > boc fic fit probatum. 

N 5 Et 
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£c fic igitur locus canto magis fueric ifti cautio« 

ni> quanto & fidejuiToresoblaci funC) qui re- 

periri pocuerunc parci. Apparec enira> eam nec 

refugercdarefidejuITores» quos poceft inveni- 

pe.dl1hn/^' c Difficiiium facilH yefua eft , remiffiQ : 

>»/. w. 6- eciam hicdiftumy cum fidejuflbresnoninve* 

^- niuncun Quod fi ifti fidejuubres non recipi- 

uncur» qui recepci dicuntur inque gravioribus 

d ^/^ t-aliis cauflis hic, ^ nec prasfumuncur hodie de- 

F^/-»7- teriores » & imo pro idoneis laudancur k lau- 

daciflimis pluribus> eciam de ipforum idonei* 

tace fidejubecur idonee > cerce jam Judex facit 

t 'Bdl €. ipfe 9 ne pars poflic fidejuflbres. ^Sufliciens 

7-.^i*-eft caucio , qux facisfacic iuri , & homini> 

Y^iHf. i.u vcl faltem juri. ' Et ille idoneus fideiuflbr > 

i s.\ I. qui vel mobilia poflidet multa, aut habec de- 

V^AUx ^^^^^^^ plures. Sed & qui de idoneicace fide- 

ltlii/:37juflbrum fidejubere volunc , immobiiia quo- 

que poflidenc Nulla fidejuflio idonea eft> fi 

haec non eft. Si pars eflec admiccenda ad 

fimplicem juracoriam , quidni adiftam, cum 

^^ j^r jurabic, non pofle fe caverc alicer , alios dare 

d. t.). ' fidejuflbres ? ^Fiec parci injuria > & fidcjuflb- 

S* I* ribus > fi idonei non recipiuncun 



Ca PUT XVIII. 
De non AfftlUnio h -fententU Utd in 

foffefftnio. 



Jjfiif r^Mne •pofleflbrium cft momenti, id eft, 
foff. €5-1. v/ celcris expeditionis. Omne incerdidum , 
€bf.io.& omnis 

/. 14.. Cm 

dB a^r. tenf. Dids, €9nf23. &JUa4d* lU l mli. C. 9« /tf • t^f fi. 
in jtid. kdk. 
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omnis adlio de pofleflione dicicur momenti. Sic 
CujaciuS) alii. Etfiquidam, *>utrefercMeno-bw;jw*. 

chius, quod vere dicktur momentarium poffef- ^^**' *""• 
forium y quod eft fummariifnmum » & extra- 
crdinarium. Attamen communisinterpretatio 
verbi) quoddicaturbrevireparabile in judicio 
alio > nullum excludic poflelTorium. £t Cynus 
de retinendas > & adipifcendae remecfiis negat 
efledubium. £t non eft dubium hic, (1 volu- 
mus fequi fententias receptiflimas. Quaeftio 
fuccedit ardua 9 an n^etur appellatio etiam 
quod ad de volutionem . «Nam videtur negare ^ ^^^* 
hanc negationem Bartolus > & cum eo multi 9J.f0f.im 
alii, quiaffirmant devolvere. Ethanc opinio- ^^«'^- 
nem teneri in Hifpania^ Gallia > Germania> 
dicunt : obfervatam femper in Concilio Nea- 
politano : magiscommuneme(re> &c. Atta- 
men funt plures > qui de contraria communi , 
& magis communi teftantur > & vero oftendunt 
per plurimas autoritates . ^ Verior > frequentior, ^^„j:f\^ 
confuetudine Curiarum opinio receptior > ut »1191.23. 
necdevolvat. Sic&Bartolus in fuo loco, ne- 
que in loco alio aliter : quidquid credatur de 
eo aliter > ut fcribit Contardus. Sic inte Bar« 
tolum omnesantiqui & gloflatores. ^Deauo-*^*""*» 
rum autoritate pracellenti nihil eft > quod di-^^^/^'^ 
cam> quodignoratnemo> etiamfupraBartoIiron/.;/ 
autoritatem. Caeterum & multo plures ftete- ^"^^ 
runt etiam poftea contraillam opinionem > quas ' ^^* 
dicitur Bartoli > putaBaIdus> Salycetus» Ful- 
godus > Comanus > Romanus > Imola > Ca- 
ftren(is> Jafon.> Deeius>alii : dequibusidem 
Contardus > apud quem & de inconftantia aho* 
rum> qui opinionem diAam Bartoli probare ah f Deeia. 
quando vififunt. ^Sic, cum fadifit quaftio , ^•"/; *^^' 
qux communis opinio fit>5 nec credatur dicentifj,»!?',*'^^ 

de 
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de communi y Ccd oftendonci de communi> hasc 

fic communis y quam nos dicimus. Porro ad 

cfiedtum furpenuvum conveniunc Do&ores > 

Aon illum r^laricer dari in poflefrorio. £c ad- 

verfariiinquxftionenoftra fic proripiuncfe ad 

limiuciones. Ajunc » (quod m veriflimum ) 

dari> ubi damnum nequeat reparari inpecico- 

J^J^^JJJ^-rio : (^utpulchreexplicancalii) perpoflcflb- 

ntemMf.^^^ aliud. Adduntaucemadvenariidedamno 

rDeeU. 4.naucaeirreparabili^ qui cantum habec detenca- 

49wf. €j. tionemf & de eanunc perfentenciam ejicicur. 

L^'v** Acque in decentorio fic efle in cerminis defini- 

'^^r^XMm^ uc decur appellatio fulpendendx fenten- 

tias. Sed ego refpondeo ) efle htc damnum 

(emperreparabile> aucnonefledamnum. £c" 

ce I auc de fuo damno dicit nauu propcer nau- 

lum> &hocdecrecumfibieft; &quodfiacci- 

pic veluc juftum > tumdamnumeifupereftnul* 

lum : aut non accipit » velucinjuftum) &da* 

k 3«/. mnum reparabit per hy p<Khecariam>k a Aionem 

l^^^^^inrem^ judidum pecicorium. iSic&indeten* 

3. mtif. * torio negacur appellacio > fi reparabile damnum 

j !• fic. Auc dicic naura de damno > quod k dominis 

Jdjllm. ^^^^ ^^^ propcer res fibi commiflas > non de- 

%i. fenfas > & vel non habet ab eisad id mandarum: 

& non eft damnum fpedandum ^ quod nullum 

efle poceft : aut mandacum habet > & damnum 

feparabicaliomfticuco judicio. Aucdicic nauca 

de damno dominorum > & vel non habet ullam 

poceftacem id dicere : & nec audiecur : auc habet 

poceftacem ^ & icidem reparabic damnum illis. 

£iiam audent diflerere de pofleflione rerum 

precii plurimi, icaquenecmodicihicefleprss- 

m DiiU. ludicii cauflam. *" £t nefciunt > pofleflbrium 

jw^w0j ^^^ femper prajudicii modici , etfipofleffiofic 

0dinmen'.comTiXQOx magoi > les pofle(& finc maximi. 

Hm.ij^. £ciam 
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Etiam k Legati pirfona potentiori nituntur & 
de irreparabiUtate docere. Et potentiorem 
quoque k divitiis* " Et tamen ille confuevit di- ^J^^* 
ci potentior> non qui ditior» fed qui ratione/J/:/.i!a 
omcii magni poteft alteri minacem favorem "^ ^ip^- 
oftendere. Contardus, qui de divitiifque me- J^J^^* 
dtur potentiorem falc ^ racit & arbitrii judicis 
rem. Eccur potentior quasfo Legatus hic Hi- 
fpanicus ,^ ubi Legatus foederatarum provincia* 
riim Belgii contra ftat } & non etiam tradit ipfe 
Contardus > vacare ift:am exceptionem y fi de- 
tur ( quod nunc eft faciendum ) idonea fidejuf- 
fio? ^ldemrefponfiim kConciiio CxbxisySc^J^^f^' 
idem k Condlio Tidnenfium y Patavinorum^ ^fr^.xl 
Bononienfium : quod videre eft apudMeno- 7fV.11.37. 
chium in caufla Finarienfi» ^ Et ipfe Meno- ^l^'^^"" 
chius non repugnat valde in cautione idonea , \IJm%. 
certenon repugnabit valide foluscontra tot &«*«/>• ^««« 
Doftores> & coilegia : if[t defendk unus mg^ tMenuh. 
|«r , 06 aUafUmJimeniia h^efecedens : in caufla rr/^. pi^ 
ilIaMenochiusdefe> pras&tioneadillarefpon-«Mr. art. 
fa. NoniseftLegatus Hifpanus» qui vi&ui^a- ^'J^^l' 
liopoft judicio^ cogi in obfequium fententias IJ/. y. 
iion valeati certe non ii erunt, qui dabuntur cm/: s«». 
fidquflbres. Non de arcis poflcflione munitifli- ^'^ 
mas agimr hic> ut dehisin cafu Contardi , & 
aliorum > eft» £t femper fidejuflio toUit iftam 
exceptionem. Objiciunt aliam exceptionem > 
quod in caufla hac mixtum quid fit proprieta- 
tis^ atque connexum. Caeterum^ quidhiceft 
connexum ? ^ iEquivocant allegantes in con- ^^^* 
trarium > non percipientes di&a Do&orum in ^^i x?% 
propofito. Non eft mixtum ^ licet in eodem umf.ju 
judicio agatiir de pofleflionc fimul & de pro- ••^j^ ^* 
prietate. Connexa dicuntur tantummodo quad- ]^ '^ 
Qo ratio unius ab altcio difcemi non poteft. 9f. 

Ec 
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Etflcexemplanotanturifthic. £t fic Eugenius 
DoAor meus > de ifta asquivocatione. Nmilau- 
tem tale hic. Etiam ad sequivocam all^tionem 
r^ff.i. hicconnexi ^fuericlibellicondufioattendenda» 
*'iSr'*5 "^ videatur > fi intentatum foliim poflefibrium 
n!^s:^g. ^^- Sed nec in condufione , nec in parte uUa 
4f71.ff.33 Iibellididumquideft> quod neceflario inferac 
f Jw. /. pccitorium. ^Non verbum fm/iif> nonverbum 
^A^Te fP^^^^^ y quibusfiimusufi. Fetiimus, iiberari 
sdi. pojf. nobis poflrefiionem y non diximus ( quod cre- 
dicur concludere in petitorio ) , libere fdaxaru 
Liberari peciimusi quod efi: tantum relaxari» 
LJ?r.Vf . ^xp^^iri liberam ab arrefto/ub quoeft» ^ Etiam 
itwif. 14. ' ^^endenda eft fentencia, licetaAum efletpof- 
feflTorio fimul & petitorio > qux de petitorio 
( ut fecit nofira ) f ufpendit. Eciam dedarant 
nobis alteram ad verfarii > fi in connexis appelle- 
tur ktota fententia» ideft> &ktangentepof- 
feflbrium , in connexis fic didis, vei per as* 
u EngA. quivocationem. " Appellatur femper, qua ne- 
//ff? ^^ titorium fententia fpeftat > non qua fpectat 
pofleflforium , ut fic late & dodte declarat Do- 
X owe- ^or meus. ^ Sic in feparabilibus his Meno- 
^9p'%7* chius , quiain his nec vicietur utilc per inutile, 
/. ' & mucacum de pofleflTorio ( ut ait Cynus) fic 
non reperitur. Etdehis ficcafibus. Audient 
vero alium , quia fententia fit evidenter in- 
\^t J"^** ^ Atque ^ tali liceat appellare ; ^uo- 
Mdip,zio. niam evidens injuftitia asquiparetur nullitati. 
*^r^" Etiamde nullitate dicunt hic : *& de nullita- 
^if/jSlf/ te eciam dici poceft hic. *C«cerum & ex a- 
jtic.6. * £ti$ conftare de his debet cvidenter , ut Me- 
ww/ 37. nochius , alii tradunt. Ego autem confidfe- 
IT.nur. «vi fane, & quaeeflethicejuftnodi infuftitia, 
im.9. n. nec quidquam inveni. Etiam poteft Judex 
x^3;-io* moveri ex aliis > quas non fint in adtis > pof- 
«• funt 
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funt probationes efle receptas k judice in Came* 
ra j potcft judex moveri ex refponfionibus rei 
ad fuas interrogationes. Ut ita Contardus ex- 
plicat. ^Tota probationum materia eft judici ^ ^eeU. 
arbitraria. Sicnoilainjuftitiaevidens, palpabi*^*"^**|* 
lisi ut ioquuntur. Pro ifta etiam nuUitate cogita- ^lt, Mel 
vi> ^quod in refponfis habet Baldus> quod fi noch. d^ 
eflct ( & noh cft tamen hic ) implicitus libellus ^''^•^* 
& ad petitorium^ judcx autem non pronun-l^i/:^^'' 
ciarit > nifi ( quod faftum eft hic ) fuper pof- c "Bai. u 
fefTorio 9 tum fententia fit nulla : quae libello ^'*<^ '^^ 
nonconfbrmis» & non fuper petitis lata fit. £c 
non, inquitBaldus> obftare^ quod refervatio 
fadafitper judicem de petitorio^ quoniam fit 
refervatiohascquasdam judicis cautela> &litis 
inti;icatio. Sic pro nullitate. At contra> ut ut a- 
Aumquepetitoriofuiftbty & fuper eo quoque ^ ^^^^^ 
f uiflet pronunciandum : tamen fi non pronun* 70. ». 20. 
ciatum fit, non propterea erit fententianulla,* ^f* 
quidquidBaldusdixerit. ^Contraquem Cc te-a*;^*^* 
netCaftrcnfiSy Corneus^ Cravetta) Contar- Onr^n 
dus > Socinus ) Eugenius : quod eft verius,^''"*'^^ 
etfi cum Baldo citetur Berojus & Gratus. Quid THil^ih. 
enim fi de altero conftitit prius ? ^ Super eo folo €.%.de cm. 
ic potuifle pronundari^ alii 9 & Ancharanus^]^^* 
ajunt. ItacjueloquaturomninoBaldus» cum&^^;^^;^ 
de petitorio conftitit. £t ita eft cafus nullus hic f D#r. /• 
admittendas appellationis. EtnequehicfubefleJ*f^'^.||j^ 
dubium dicetUT : &itacueadmittendaappeUa-|^/^'^ 
tioy ^utficdicunt» in dubioefle& nullitatemi^i^f^ 
admittendam 9 & appcllationi deferendum.*^^^^** 
^Non enim dubium eft » ubi adfunt communcs gjig^U^ 
opiniones. £t quod appellatiohi fit deferen* !• cm/: u 
•dum in dubio > id non procedit , ubi eft re- ^lfj^yl'' 
gula nc^tiva de non deferendo appellationi > n^l^i^i 
4it hic eft>cgula> in pofleflbrio neappelletur.s. wnf. 

bEt"»«*»7* 
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Jg^^-*^Et itaDeciusin terminisljic,-& Berojus. Et 

efm^ereo.Dccium fic fequituf Alciatus inrefpohfis : & 

i/.i.j». a. jam iii Icfturis ait probari idem optime cx Pa- 

tttL^6. '^ormitano : etfi ifthic tuiius putet tamcnf > ad- 

m/: 44« mittere appellationem etiam ubi fit regula n^« 

&c. 1. w. ti va. £t hoc fequatur etiam MoIin«us in additis 

l^mi! *^ Decium. Sc^uitur hoc idem contra Decium 

Contardus : qui 6c quasftionem tra&ac : & 

addit alios fecum in jp^rtem eandem. Sed & 

alios addit Decio tamen) Baldum videlicet 8c 

/ii*Sr* N^^i^^nu^- * Videamus diaaContardi : qui 
^* dcfendit late partes (utdico) adfirmativas. 
Ratio^ (inquit) cur in dubio fit deferendum 
appellationia eft > quia pro appellatione in id 
prasfumitur > ut appellatio introducacur* £c 
hasc ratio aeque militat cum regulariter prohi* 
bita appellatio eft. Favorabilis eft appdiatio^ 
pro qua etiam magis praefumatur 9 quam pro 
lententia. Ait deinde > in dubio debere at- 
Cendi id > quod minus prxjudicat* £t rni* 
nus prasjudicet admiflio appellationis. Quam 
rationem k minore praejudido 9 & ^major^ 
hic asquitate 9 folidiflimam didt. Addit ^ 
quod & in dubio magis fit prasfumendum ^ 
quod fententia fit lata fuper pofleffione fuc« 
ceffiva > quam fuper momentanea. £t hasc 
quidem (Jontardus. Nos autem . refponde* 
mus ad primum ^ quod imo pro appellante 
non prasfumimr » cum appellatio interponi- 
tur contra regulam juris. Nec advocamus 
huc alios > ubi ipfe Contardus fic diftinguic 
pro opinionibus condliandis : quod quum eft 
appellatio contra formam juris communis > 
ca ia dubio non fitadmittenda : & fic pro* 
cedat opinio prior : at fi caufla addatur ap« 
pellationis permiftas ipecialiter ^ tum fit ad« 

mitten* 
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inittenda : Scprocedatopinidpofterion Eaefl: 
diftindiO) quamprioresnonnegent, necnos 
negamus. Csecerum quaeftio noftra eft in priore 
membro. Adfecundum^ deprasjudiciomino- 
re r dicimus, id perperam in hoc propofito dici 9 
neque enim vel levepraqjudicium eft vid:oris> 
vel fi eftet > non tamen ei , quod leges & jus 
commune tribuic, ideo adimendum eft, quia 
noceat alteri > velmaju$ ei pracjudidum a^Terat* 
^ Non enim fiicit injuriam , qui fuo jure utitur. ^ '• m^ 
Quod ad tertium &ultimum argumentum Con- ^%^}' 
tardi attmet) primum relponderi poteft, omnemyirr. /. 3; 
quasftionem five adionem dc pofleffibne effe & $• ^ ^^ 
adjiciin juremomentaneam ^utfiiprairiitioex-^^*^'* 
pdfitum eft , neque ufpiam reperiri hanc di*«ii//iM.'t/. 
ftindUonem fucccflivac & momentaneae poffef- ^««'-ir» 
fionis^ utiqueinpropofitohocnoftro. Deinde.^^^' 
probare adverfarii debent » non prasfumere a!i- 
am fententiam ^ quam de poffeffione cauffa- 
que momenti lacam efie. Simpliciter enim 
iftud ex nobis , qui poflefforium intentavimus^ 
pofleffionem adjudicavit fua fententia. Omne 
autem poffefforium momenti eft ^ ut jam di- 
6i\xm. ^ £t fentencia conformis effe libello in- 1 /. mt 
telligitur> atque ex libello dcclaratur. Nequef*"^**'*-^* 
alia fuiffe mens Jtidicis incelligicur in fencencia^^.^^, 
ferenda 9 *" quam quod eam volueric confortna- c. dt fi- 
re cum libellOf ex quo incerprecanda eft , ^^^^^'ii^r 
aftus valeat potius 9 quam pereat. Qu« ^o^nu.aA 
magis probanda funt > quod remedium iftud co-^^^iVnf. 
tum Devolutionis, quod appellant ex Dodto-^-j'* 
rumingeniis, nonexjurcvellegibus incrodu-^^^^Ijr 
&um fit : ita ut cum in aliis cauffis^ tum minimer/Vw/m. de 
in cauffis & remediis poffefforiis ei locus effe de- ^^'^ 
beat.Praefertim ubi fuper folo poffeflbrio fencen- 
tia lata eft:ne cciam depeticorio^ut fupradidtum, 

O vel 
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1 1. c. fi vcl de fruaibus ^ " quo cafu ctiam Doftorcs 
di pdff. vulgo appcUationem ^ poiTefTorio coiiccdcQdam 
^' putant » ficuc in pofleUorii caufa cum propric- 
€9nf'^6. tatemixta. 

fistm: VecU.c»nf.^s. nmm.is. v.i. 



C A PU T XIX. 

De ctrtitudinepretii in emptione , (^ de 

irreVocabili pfocuratofc in rcmfuam. 

PEtrus vendidit > & ccflit Philippo reditus 
quofdam > qui fui futuri crant in domo San« 
&i Georgii Genuse : atbunccumfadifuntfui^ 
nollet valerc contradum iftum. £t videtur> noa 
tii!m!ht% injuria fic nolle. « Nam venditio fijcrit nuUa > 
de mp. * quas pretium non habet ccrtum^ & hoc oon^ft» 
mhi Hefp.iiiCi cujus quantitas exprefla > ac dcfinka cft. 
y^^f^T' *^ Certum eft, quod oltcnditur 9 quantum fifc 
r. 0. Et idhic fa&umnon eft> ubi tantum dicitur 
h L6. fi contradfcum initum cfie ir$ confidcrationc cujtif- 
^zAUx. ^^ compctcntiffumma , tf c. ^ Non cft pretium 
sdTiaT.L certum , ctiamfi didtum cftec de jufto. Ergo 
7. decM. nec eft certum , cum di&um cft dc competcnti. 
d1^9c. ^ Scilicet pretia in emptionibus folent taxari fc- 
t». //i 1/ cundum voluntatem contrahentium y non fe- 
di y. 0. cundum valorem ipfarum rerum > itaque liceat 
contrahentibus decipere illic fe. L in cauffa. a. §. 
idcm Pomponius. fF. dc fhin. Etiam cum dicc- 
ret Philippus > fe tanquam ceffionarium & pro* 
curatorem in rem fuam conftitutum ( ut in in- 
ftrumentohiceft) irrevocabiliterj agcrepofle 
ad eos reditus > pararafic Pctro defenfio> & (c 
pofie revocare iliud mandatum ^ quicquid de 
icrevocabilididum fit^ eciamcumjuramcntp^ 

etiam 
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etiam fubpoenaj! ^quse Dod^orom communise ^r.K 
opinioeft. QuaSproPetro&aliaidgenus.Cae-"- ^* 
terum facit contra eundem ^quod nec quicquam 3^5*/. ^ 
eft tam congruum fidei humanas > quam fervari deprocur, 
femper,qiiae placuere femel. 8 Nihil tam natura- ^''^'^T' 
le &asquitaticonveniens , quam quod {crvctur fifj,\ 
voluntas ej us qui vult in alium transferre Etiam ^iex.^. 
contrafacit regula, ^ quod quis poffit etiam fu- "*^- *^' 
tura > conditionalia j ura cedere & quovis alio ti- ^^i^li 
tulo alienare* £t ergo Petrus, qui potuit futurosn oA"^* 
hos alienarereditus,& alienavit,fidem nunc/er- ^^.««»/- 
vet olaciti. Eft Petrus ufufrudtuarius «Et dfu- f"; ,, ^, 
fructuarius vendere ^ concedere^ donare ufum-^tf^. ' 
fmdumpoteft. EthaecmihifatisvidenturinreJ ^'«'^* 
clara. Quodijamquedeincertopretioattuli,nejj^/;/ ^ 
hicvenditiointeItigatur,verumeft>fiincertum« n /. 4;. 
que fit omnino. ^ W am<juod in vcritate eft cer- ssp: ^f 
tum, etfi nobis eftincertum , fatiseft. Certum iy\l\i^ 
eft pretium^ fi didtum fit^ Hi/^ami tu emijli. Itaque kered. vet 
C t & hic certum > cum eft diftum dc competenti ^f^'^* 
accepta fumma. Pretium eft certum > quodeft ^^^e 2l 
certificandum ex fiitura alicujus asftimatione. nat. 
Ut magis fit hiccertum , quod numeratum jam ^ I^fi-J^ 
crat.i Certum pretium eft,quod tale per aliquam ^*^] 
relationem. "*Etiam certum cum imo didlum k Lj.aei 
de jufto eft, nam declarandum id fit arbitrio bo- ^^^^ah. 
niviri: inquoefleincertitudo nuUapoteft. Et^^^*^ 
hoc tamen nec eft curandum> fi hic non fit ven* Satye. 
ditio. Etenim ceffio cft certe, quas pretium nul- ^ ^****« 
lumdefiderat. "Semper erit contradlus aliquis 2J{*^ 5. 
innominatus- Sed nec obftat alterum de rcvoci'^ fretim. 
tione procuratorii, quoniam verior fit opinio^ut "* .^*'x» 
revocarinequeat procurator, qui conftirutus eft CfphJcliif. 
irrevocabilis. ® Ut ita cenfet de veritare Fely- 7o. ' 
nu6,&fictenetaliquandoBaldus.pEtficdefen-y W* '• 

O Z ^^^o^Fehn. 

TtdU c. 33. rf« fefcrigt. p ^tt. /. 6j. defroc. 
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dit Albericus^ & fe obtinuiflei dicit. Et in slio 
q 341. t. procuratore quidquid fit , ^ ccrte fic cft inprocu- 

nrpcnr. ^^^^^^ ^^ ^^^ ^^^^ > ^^ rcvocari non poflit : cer- 

jtng.d.Lu(rimc ad jurium ceffionetn : ^ incunAantcr» 

^S'& /S; n Philippas denunciarit domui Georgianx > ne 

I7ihyp^.'' ^^^^^ fol vat. Atque fumus fane in caui illo uni- 

fii. C4/?r. co > qui folum excipitur perleges ejus domus: 

i. 1 8. di qxxx faciunt ratos reditus domino ipfotum fem- 

SX /! P^^ ' "^^ tangendos per ullum alium y nlfi uw0 

nit.M falumcMfuy VideliutubitSquamioconfietyfSpme^ 

^l^^cd ^^^^^P^ff^ VoUintateheredum. Videlicet eft hic 

Mwlu 'cxpreffavoluntasPetri* qui&eftheres eorum 

redituum. £t qui poteft de iis difponere proui 

Voiuerit y ex ipforum fundatione • & ca exprdG^ $ 

nonfoIumexjurecommuni>quodpriaedtxi. Et 

/ w^/""' cui addo, ^quod fi prohibitio alienationis odio- 

^' '* faeft,&reftringenda>&c. quanto magis non 

eft inducenda ? Verba illa aliquando dida his 

fruduariis> quodredperefoffiniannuatimpfoT^emus 

diSlotum locortm y non indiicunt prcdiiUtionem 

ilienationis tanto antea faAas ; at oftendunt> 

hos efle fru£hjarios,non dominos locorum>item 

tradunt modum percipiendi ufumfru£tum.Ver« 

ba, cumpo(runtaliudfignificare> non fignifi- 

cabuntprohibitionemalienationis. Quida cum 

& fadka eflet prohibi tio fine caufla ? C^d > cum 

infavoremipforumfiruduariorum? ilSinonte- 

net. Huicrenunciaripoteft. 

C A p u T XX. 

De venditione rerum tempore peri^ 

turartan. 



Q 



Uod petitur abIlluftriflimoDomino,quj in 
pofleflione eft faccari > ut hoc vendere fibi 

Iiceat> 
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liceaC) habet rationem certam : quodrcstcm- 
pore peri turas vendi debcnt. £t faccarum res eft 
ejufmodi. " Res tcmpore perituraB dicuntur >| ^i;' «. 
quag fervando fervari non poflunt, ideft, ex *'/"!'/'• 
quibus iervando non perdpiuntur ftudhis^ &4i7f«ik 
ipfe fervantur. Dicuntur tempore pericurae > 
qux ia fua naturali bonitate non pofTunt fervari 
ubrs irienmum j quin corrumpantur tempore 
& mora fiant deteriorcs, ^ U t duo hasc fic pa- ^ '• /• ^* 
rificantun Etiam qua fervari fine magno in-'i"^ f^j'^' 
commodo queunt Etiam quse vendi primo qm /^^r. 
quoque tempore expedit. Et fic funt fiii&us, {•^^^ «* 
oleum 9 vinum, frumentum , & fimilia , de qui- J" f /J^;^ 
bus Do&orcs fic traduntcommuniter & exem- dcW^. n' 
pUficant. £t itaque necefie fi t » de faccaro idem ^^ ^^ 
condudere : quod & cft fru Aus > & fit deterius 
mora : ut de hoc periri tcftari funt. ^ Vendi e- * ^- '• 
jufmodi rcs dcbent, ut vcrbo hoc utuhrur Do* !JTJ^^* 
d:Qres hic. £t in his non cft dubium ullum. !!->#• 
liefit quasftio > quishabeatvendere. Scd6chic 
videtur. jus certum cfrepro IlIuftrifiimoDomi- 
no. ^Nam quiin pofiemone eft caufTa rei fer- ^ ^ /. v> 
yattdas> «jpfe res vendit ejufmodi. Ergo 9 & ^' 
qui eftinaliafimili poflefnone, eriam vcndet. 
^ Ille habct folam tenutam. Nofter pro certo ^ ^*'- ^* 
non habet minus* ^Etiam ille cafus & noftcr f p^^. ^^ 
notari videntur quafi pares ih quasftionc^fi ven- 2. dijl^. 
dircsdcbcntpcriturx» unde& non improprie''^ 
colljgatur^ & parcsefiein quseftionc hac > qtii 
habcat vendere. * Castertim , ecce obfervatio* ^f''-'- 
Camerae Imperialis^^bidvilevalet jus^ ut&*''^'* * 
apud tribunal hic Admirallitaris : quas didat 
obfervatio 9 res dqfccmodi vcndendaspcr eum> 
qui eas tcncret. £t ita nec fit hic longa quaeftio. 
At fucceditaliaqua^ibtamen) quqmodo v^ndi 
ircs iftas debeant- Quanti plurimi procuJdubio > 

O 3 quod 
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quod & obfervatio illa notat. Sed hoc quid erit ? 

<i 'At. h Quanti cammwtiier vendi folet y uc a junt cum 

Fff^./. i^ genusaliis Dodlores. Putem > fequendam 

74. if * ssftimationem antea faffcam , dandamque nobis 

fnd.fwt. veniam vendendi fecundum iilam aeftimatio- 

nem. Si enim aeftimatio nunc eflet minoff 

hancparsadverfanobis imputatam vellec : (ibi 

de pretio ilio imminutum nihil vellet^ itaque 

nonvelitpars> asfHmationem moveri : finoiit» 

fieri minorem 9 cum petere nec habeat 9 nec 

velle id , cuj us contrarium in cafu contrario nec 

peceretf necvellet« Etiam quaeftio haec itafit. 

Quaeftioillic nullafit^ fi oporteat pretium fe- 

2ueftrari. £ft namque obfervatio fupradida 
!ameras » quas relinquit pretium ipfi vendenti) 
& idem hic evincit ratio : quia vel retinebimus 
nos pretium j vel pofiefiio rerum > five tenuta ^ 
quam habemus, eripietur nobis y certe turbabi* 
tur ; atque id fieri non debet tamen. £rgo tene- 
bimus pretium nos > ficuc tenemus res > quarum 
illud tenebit locum • & in locum quarum fubro- 
' i tJ S^W^ui^^ Authoc.fiet) autres non vendentur» 
J^jXfii.^^ ^^'^'^^."^'^^^r (id fieri nullo modo debet> 
Dcri^. w! perditioni. £tita quseftiohicnuUaeft Ande 
I i.D^u, novis dandis fidej uffbribus erit quteftio 9 qui de 
i*^Vo"' pretio fpondeant confervando & rcflituendo ? 
ceph.'i^i. Nec mud putem. «Quia dati antea manent : 
^ts* ^7- cum cauffa finalis obligationis eorundem ma« 
6oi!n.i6. "^^^ 5 obligatio eorum non augeatur ; nihil 
^ Xirtn ipforuminterfit. k£tftantecautioneigiturvel 
twf. 188. fine dccreto Pratoris alienari res qufmodi pof- 
Vjttu^^^^' Etiamputes, ftarecautionem, fi vendi- 
f.difetif A^oni huic parsnon alTenticur. Etitaquenecno- 
*^. vata dicctur obligatio. 

Caput 
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Cap OT XXL 
De eadem re^ ad Bn. ludkem. 

Dlxi > licentiam dandam vendendi faccarum, 
quod in fua naturali bonitace non fervj^tur 
ultratriennium. QuidfaicegemusteftiDus» ubi 
fententiam apertam habemus Iegum> &inter- 
pretum omnium ? Ultra triennium non ferva-* 
tur. Debet polTe fervari ultra triennium > ne 
detur venia hasc. Sic omnes aj unt » uhta ttien^ 
nium. Ufque ad triennium non elTet fatis. «Sed 
audi DominelUuftris : quod ulrra triennium 
nonfervatur» etiampoftunum diem deteriora- 
tur# obrepit enim corruptio paullatim« Obre^ 
picoblivio (hascqusedam corruptio) pauUa- 
tim : £c quod poft annum inmemorianonin* 
venitur» etiam poft unum diem eft minus i in- 
quit Auguftinus dodte. Etitaque fitfaccarum 
mora deterius inque dies 9 non folum in men- 
fes y & annos. £t danda igitur venia haec. 
Nec de modo vendendilaborandumeftanxie> 
aut prascife, 11 idem efFedus femper habetur» 
ut vendatur quanti plurimi. ^ftimatio often» 
dit juftum pretium hoc. £a per Judicem> 
per peritos 9 per fubhaftationem eft : non per 
lolam fubhaftationem 9 quam pars adverfa vcN 
let hic folam. Sed Doftores notant fimiligra- 
du $c modos alios. Nec fubhafbtio carec apud 
eofdem interpretes fuis periculis ac fraudibus. 
Subhaftationem refugit L^tus propter fuam^ 
& dominorum faccari ignominiam nonnul- 
lam : quas trahi videtiir per fubhaftationem 9 
& vocem pracconis. Quis fiia fic vendit ho- 
neftus & honoratus ? refugit fubhaftationem 

O 4 Lega* 
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Legatus : qui petic > fibi veniam dari vendendi> 
non imponi neceflficacem : nonfe prascipitan* 
dum illico vendere^ aucfubinde ad fubhaftacio- 
nem recurrere, Vuic vendere pro fumptibus in 
res ipfas neceflariis ) pro vedigalibus » proaliis 
varie. Refugicnunclubhaftacionem: quianon 
vulcnec putac juftum> fe abftrahi ab xftima* 
done jam fada. Pro acftimacione tenetur parti 
adverfas. Mutare non cogitun Addominosve- 
ros 9 qui (unt > & quod accinec > quis huc inge- 
racfeterciusdejure certii? Sacis ad parcemad- 
verfamliberasLegacushabet xdcs, ut prover- 
biale carmen eft in jurifpericis. Addo ego> ex 
tamen fuperabundanci > quod Legaci aucoritas > 
qux eft Principis fui autoritas > extendit fe & 
aid iftas caufTas privacorum : fi Principis hq- 
rum autoritas huc (e extendit. £t qui de Le- 

gato > aut de Legacionibus fcribunc > eciam 
oc fcribunc ac monenc > uc Lqgacus omni ftu- 
dio, omnique opera amicis fui Pcincipis (em« 
peradfit. Ec magisigicurdicent^ utidemfub- 
ditis fui Principis adfit. Et non videmus 9 Le« 

;atos'omnes verfari in his privatorum valde? 

Itiam illi fcriptores» quodLegatocredendum 
fiti quidicati quid in mandato. £t procer^ 
co verum fcribunc ad haec leviora ^ verifimilia y 
folemnia. Cascerum haec Cucdixi) abundanc^ 
cum res Legaco non eft cum his > qui pecere de 
tnandaco habeanc. Pars 9 quas ftac concra 9 
nihil hic habec concradicere. i^ftimacum pr e* 
cium eft & fupra juftum 9 quia faccarum lici- 
giofum eft 9 adeoque valens canco minus. Id 
Dodores craduhc. Id fi confideraflenc 9 auc 
confiderare habuiffenc aeftimacores > omnino & 
asftimaiTenc minus. Ec parci adverfas non con-* 
fultum eftplenifiime?quae vincensrecipi^ceam 

asftima- 
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dsftimationem duplicatam 9 H reddi res ipfas non 
poterunt. Sic cf{ hdejuffio. Et videtigiturlllu- 
ftris Dominus Judez i quam fint morofi adver* 
farii noftri : qui volunt Legatum vel jura fiia» 
velresperdere, velutimulierillafcilicet, quae 
Salomoni dicebat y Nequc mihi tfio > neMt iUU 
Age tu Salomonem > domine Judex. Ne fine 
lem corrumpi. Abrumpe has moras > &^as 
omnes. Neque appellationi hic locus erit ad ver« 
fus pronunciatum tuum : ubi de rebus mora 
futuris deterioribus agitur & perituris, Et 
parti adverfas ubi plus nimis confultum eft. 
Sit alibi appellatio > non hic. Non tranfeat 
alibi in judicatum aeftimatio , tranfeat hic^ 
ubi fkfta per deputatos pardum.9 & per par- 
teS) tacite faltem^ comprobata eft^ hic tran* 
fierit in judicatum^ ne fiat mora rebus > non 
fb^eotibus moram. Sic abfque uUis allegatio* 
iiibus viro undiquaque dodiffimo > & poft alias 
allegationes heftemas 

C A PUT XXIL 

Epiftola ad Theologumj Legato i Sacris> 

fuaiet, T^endi tes litigiofai. 



Sl venire pofiem ipfe> nonhas 
rem. Nam literas non refpondent| fi quid 
excipitur contra : & reiponderem ipfe tamen * fi 
quid dicerem coram y- nec id judicio tuoperfpt- 
cacillimo fatis probari videretur. Sed fic acd- 
diti utdomiper valetudinem cogar mt conti- 
Bere. Ettuigiturprohumanitatetualeges» & 
tueberis pro eruditione fententiam meam 9 
quam fcribo vel potius dido in priore capite 

O s (quan* 



ai8 Albsrici Gemtilis 

(quando convenit de jpofteriore ) ▼endidonii 

celebrandx. Ucilis eft prasfentium bonorum 

confervacio ^ aut abfentium comparatio y aut 

malorum propulfacio ^ vel inhibitio : ut Ari- 

ftoteles ) iive ouis alius auftor Rhetoricx ad 

Alexandrumydocet. Venditio autem ^ dequa 

quasrimus , confervat nobis bona praefentia^ 

propu]fat incommoda futura > ut ego quidem 

cenfeo : 6c cenfeo » me non cenfere maie. 

Tu tamen ( audi modo ) cenfebis longe optime. 

Pronunciavitjudex, quemadmodum Legatus 

&e{retinpofleflione bonorum^ ficineaeflet 

pofleffione fervandus. Nunc fi adverfarii ( di- 

co verbum veriflimum) judicio agant re^upe- 

ratorioi eodem pofleifione fpoliati^ momen* 

totempore^ triduo> trihorioreftituentur. Vi- 

dmus haAenus multa' incaufa ifta per bonum 

fatum^ nefcio an per negligenciam partis ad« 

verfas malam i etiam quod de nova ineunda as- 

ftimatione non urfit > implicandis novis moris : 

ut potuit belliflime Menoch. adipifc« rem. f • nvu 

1 66. vel quia aeftimatio nunquam tranfit in ju« 

clicatum> velquia» fadta antea^ alii finieafiu 

d:a fuit. Etiam quod de fidquflbribus novis ac« 

cipiendis non exigit » Sc potuit optime c nam 

dati olim de j udicio ifti > reque non barattanda ^ 

non tenentur jam re fadta venaliper judicispro- 

nunciationera Eciam ab hac proaunciatione 

potuit appellare : cum eflet fecumrum recupe* 

racorium fupradi(Stum momentaneum : quod 

fua brevitate periculo perditionis rerum > nec 

fra&uum horariorum > facisoccurreret. Atque 

hoc recuperacorii remedium judicii fi filetur> 

autego tocius fum ignarus juris ^ aut idem igno* 

rant univerfum adverfi pacroni. Pergo. Si o- 

mictant de omni pofldlione difputare> & 

con«- 
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contiDverfiam faciant dominii rerum: non 
quidem certa vi Aoria manet illos ; attamen tra- 
nimur no8 indubiam pugnam» atque ancipitem« 
Aufim ego defendere > bona litigiofa non nQ« 
ftraefle, fed magis pertinere ad adverfarios: 
vix pro parte minima efle noftra. Quid enim 
prolixomeorefponfoauodam quondam proba* 
vi > nifi quod videri falfidimum poteft , jus hic 
Hifpanicis efle pofUiminii ? Quidevici) cum 
oftendi > duci capta Hifpanica five in territo* 
rium> five per territoriumnon pofleResis no- 
ftri? Volui concIudere> ^uod incontequens 
exiftimari valet^ duAa igitur fieri libera. £t^ 
tertium illud quanti habebitur > quod eadem' 
capca&poflefla diesacmenfes> nonfintquas- 
fitatamencapientibusante) quamintra praefi- 
dia pcrdufta fint capientium ? indicavi hasc ohln 
Taxio : non (ut nunc) propter cauflam aliam > 
verum quia fic ipfaeflcnt. £tficfunt:narroti- 
bi. £t fic non erunt tamen > fi venditio ifta inea* 
tur. Scilicet venditio faciet> quafi nonefleres 
eafdem 9 & itaque nec ulium erit recuperato- 
rium ) nullum j udicium petitorium. Adio per- 
fonalis fupcrerit fortafle HoIIandis « exftinfta 
relia commodiore. £t fic addercplurapoflim: 
qux demonftrarent, per venditioncm confer- 
vari nobis bona prasfentia ^ propulfari futura 
mala. rjacctibi m aurem : quae potiora. Ne- 
queillafpernenda tamen^ qux exaravi judici) 
objeci adverfariis derebusin horas corruptibi- 
libus : & quac Clariflimus Doftor Tailerus 
diflcruitdcinconftantirerumprctio, &id ge- 
xius rcliqua. Mcrccs iftx funt vcnales 9 & quid 
xiiigicur veneant? Honeftum> juftumquc ac- 
cipi ipfarum nunc poteft pretium > & quid- 
ni igitur in praefcntia diftrahantur? Philo- 

fophi 
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fophi docent t juftum pretium non in pundo 
quodam» at in latitudinequadamverfari* In« 
quamPhilofophi? omnes & lurifperiti > &o- 
mnes Theolo|i« Theoiogi hoc amplius mo- 
nenty noneflere(pe£bandum, non exfpedan- 
dum in futurumfpelucrijuftomajoris. Sedhic 
defino> vel quoniam videor mihi comprobafle 
iatis^merces e{fe(quodqua&ritcaput tuum prius) 
nunc venundandas > vel qiioniam videor tibi- 
que tranfiliifle limites verecundias:qui de Theo- 
logia tibi Theologo doftiffimo difputare velim. 
Da veniam & corpori nunc non bene valenti > 
& animoforfitan ifthic praspedito 9 & fibi blan« 
dienti. ludica. Vale. Amamemutuo» 

Ulaheri: hsec modo in aurora* Periculum 
in mora temporis eft tantilli. Si pars velit y no« 
vam fieri asftimationem > impetrabit per jus fii- 
cile y & moras longiores inducet nobis > novas 
conciet moleflias. Sivelit, fidguffores novos 
3t nobis dari de pretio reftituendo > nec antea 
bona diflrahi i audietur neceflario. Mi Domi- 
nC) ficplura pofilm tibi notare^ quas demoi^ 
ilrent de utilitate hodiernse venditionis. Sed 
huicrei> jamdemonftratxplusfatisi demon- 
iirationes firuflra addercntur : viro prasfertim 9 
qui tu es , fapienti : cui verbum ex pro verbio 
iatis efl. Etdicam adhuc tamen illud genera- 
le Ariflotelis : Omnino^ quod inimici volunt^ 
eius contrarium utilius apparet. Sed non ven- 
di 9 inimici volunt 9 bona. Ergo bona ven- 
diy efl utilius. Sic mea opinio: fic meas ra« 
tiones> quas & tibi 'opinionem meamperfua* 
deant > fi fpe&entur nudas. Et fi non contra 
rationes has omnes una illa vincat Albani Duds 
contra Lufitanos^ non effe tamen adverfarios 
noflros tanii 9 qui oportunitatibus uti fciant fu* 

pradi* 
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pradidis. Caeteram nec eft pradentias cujuf^ V*^^ fc 
quam y fidere impradentias ad verfariorum fem- Pj"^' * 
perifi femd fidit teliciter Albanus Lufitanorum. '' * 

Caput XXIIL 

De trAnfiSfione per metum fiSia qudm 

dam^ ^petdokm. 

SI quidreperiaturgeftum^prasfumiturfpon' 
tegeftum^ nonmetu>quiaaliterpra^ume- 
letur deli&um : eic quoinferens metum delin- 

aueret. * Vt hasc de atiis > & quidem certa tra« * -^^* 3* 
it Aldatus in r^lis jprasfumptionum* Non''^^"* ^* 
tamen (quod alias fit ) clurior probatio incumbit 
illif quidemetuvultprobarecontraiftampras- 
fumptionem juris > quia enith metus commu* 
niterfoletclam inferri» fufiidt probatio levior 
& per conjedurasy ut apud eundem dequea- 
liis eft. Sic & dolus qui non prxfumitur y 
conjeduris probatur, (^de quo latc aliique) ^^^•^J- 
& mdiciis* ^ Nimias cautdas probant dolum^ ^7]^ ^* 
atque faic funt ejufmodi. ^ Dolus arguitur ex %io.Cifh. 
mulds perfiiafionibus > quas itidem hic fue* '4^- 
runt Pinto. Perfuadere cft plus quam cc^ere. ]^//y^^ 
£t fic igitur refponfum eft» adionem tSt dc jgul 3.' 
dolo» ez confilio fraudulento ^ & ejufmodir^/"*^^* 
fraudulofiim teneri ad damni emend^onem.^^/!^^ 
^DoIus prasfumitur qus 9 qui tranlqgit cum^o^ 
procuratore» &nonprocuravitvideremanda-e Gffk» 

tum, Qui tranfegitcumPintO) nec procura-^***^ 3*^* 
vit videre y qua ille tranfigeret autoritate: 
pra^rtim cum & audiret » non efle Pinto 
xftam autoritatem^ quailletranfigeretullomo- 
do. NemihiregerantdedaufuIistranfaAionis» 

fQu« 
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r c^k^ 'Quaeomnes&vanercunC) ubi eft dolus. ^Et 
umf. ftio. qux eodem intelliguntur adhibitx modo > quo 
gMmftk. indudus eft Fintus tranfigere. 
»••/ 37- 

Cap UT XXIV. 

Epiftolsi ad Legatnm^ 

J)e quodam judicif iectito in cafu f^fffmh^ 

IUflitjudeX) diftrahiomnia: & utriqueparti 
pretium dividi poflldendum^ dum plenior 
ferrctur fententia. £t non infayorabiliter %if« 
fe nobifcum videtur in i(hi pofleffione ^ nam 
noilrii videtenti> ipfivixpofruntvideripode* 
• *• '• //di®?» *Scilicet isquoque dejedtus pbiSdaione 
{J^^^videtur^ qui illicvindus eft. Neque tamen 
!9i«r *B#/. dico y defiifle noftros civiiiter poflidere : qui 6c 

^"iT' it ^^^'^^™ ^ Q'^^ habere potuerunt recuperandi 
r/^^^ naturalemt de quo tamim eit inrefponfono* 
mm ptf. ftro. Caeterum in pofleflbrio htc ratio non 
^'^j^ii' ^^t^tur poflcflionis civilis pro certo. Quo- 
llch!Jii. niam veroDominus judex flmul & de dominio 
iri9. «« cqgnovit» idem potefl: co|;i abfouealiainftan* 
^*S ^^L ^^^ ^^ dominio pronunciare : ^ 27s ^m r r co^ 
^.dt i^^^ juiix yffMunciate quoque cogenius erii: 
4uiq.pof. iqquit lex; ^ £t inqUiunt interpretes ^ quod 
^74^^cumcognovitdepofleffionefimul & de domi« 

c^r.fiw.^^^> etiam dc hocj)ronunciarecpgeturperfu- 
$. fiiiti/'periorem. £ft «utem dd dominio meum re- 
tmmnnf. fponfum. Et dc co fpcro optime. Etfi etiam 

videononnihiU de quo dubitare poterit judex. 

Quid enim (inquiet) ut fiant bonahasclibera f 

etli in territorio Regis teneri captiva nequeftnt ? 

Qui iftud fequitur ? qui iftud fequitur ipfisca- 

ptivis? Num poflunc capientem > violentum 

accu- 
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accufare ex jurc Regis ? ^ Nam ipfi hoftes d -f».«, 
benc intcrfici etiam poflunt ubique ^ non folum '^ '•• *'• 
capi > fi dominus non vetet territorii« £j ician- 
tur ctiam fub pcena i^ hi violenti > ut ita cum fu« 
ribus (e de aho territorio recipicntibus in Mc« 
diolanenfc) tradit Clarus § fin.q.38. n. 16. fi.ob- 
jiciet judex & longum duorum menfium tcm- 
pus» quotutiflimequetenueruntpraedam prae* 
datores. Quid (inquiet ) audimus hic toties> 
rem captamfieri capientium ftatim^ incontinemi $ 
fi nec duo men(es fint fatis ? de die ad iftos hic 
trticulos quxrunc Do£tores«acdifceptant. £r* 
go non difceptaturi de menfibus. Qu<>d au- 
tem deprxfidiis traftent > illud ad certitudinem 
fbedet prasdas confcAas. £rgo ubi ca certitu- 
Go fit) non fit opus > duxifle intra prasfidia. 
Hasc & alia dicet j udex forte. Sed & refponfum 
hiseft: &rcfpondebitur> fi dicantur. Dedo* 
minionon efle cognitum y Judicium non fuifle 
petitorium, nondicct) cicio. Itaquencc crit eMmck^ 
mora in fcntentia > qux & ferenda ar, pofleflb- ^•"/ ♦37- 
rio omiflb, ut declarat Prasfcs noftcr Meno* 
chius. ^ Etiam in pofleflbrio refpondebo > quod f la/.t. r. 
retcntaque pofleflio noftris fit per eos noftro- $• t^fi^r 
rum , qui rctcnti etfi inviti in navi funt ab hofti- w»!"^.^^ 
bus. £t de invito tamen potcft quasftio nobi>* ^ifof. 
efiam oboriri. Sunt cnim noftri dcdititii, & 
bona eorum dedititia , itaque fint 6c adquifita 
hoftiftatim , ac funt dedita. ^Occidi ftatim|^i^[^-^** 
prohibcturdedititias> captivusnonftatim^Bo-,^! ' 
nadeditaadquiri ftatim itaque> etfi capta non 
adquiruntur ftacim. Exfpe(5temus» £xpcllc- 
mus & hasc. 



C A- 
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Caput XXV. 

Epiftola ad LeganiHL 

Ve aSism ftffifff§rh. 

OBtinebacur prius fententia y & fine laulta 
difficultite) ut dedareris tu^ ExcellentiP 
fimeDomine» efleinpofleffione^ &hanctibi 
relaxandam liberam ifequeftro ftatim y ac de-< 
difles idoneos fidejuflbres. Nam quod objide* 
banc advocati adverfarii) te Legamm non ha« 
bere mandatum^cur in his privatorum cauflis in« 
terponeres te^ tollebamr ^ me dupliciter: & 
^. quod imo hxc quoque Cint procurationis Lega- 
diZgsf. torum 9 t ut mdicavi m hbns meis de Legatio* 
mii. nibusy ^& alii me fecuti in eodem operecen* 
*^f^^**'*fuerunt. ^ Atque ifti ctiara illud pulcre^ Le- 
t^n^ gatum nec adigendum adexhibenda mandata« 
cP^AM-Etiam refpondi ego > necte^ Domine Illuftrii^ 
diiiis$. fitncy hic intervenire tanquamLe^tumr fed 
dkim€k.V^^^ poflcflbrem quemlibet. <i Scilicet iUud ^ 
r«r. ffln. *nobis intentatum remediumdaturcuilibet de- 
^. MM. tentori. Et in hac (ecunda reiponfione inftiti 
' * ego fi^mper^ quas prascidebat quseftiones ftatim* 
At alterum 9 quod objedtabatur , partem adver- 
fam fuifle fpoliatam , & reftituendam ante o- 
mnia> id nos rapuimus illico^ & mordicus reti* 
tMentih. i^uimus nobis. ^ Qui enim dicit fe ipoUatum > 
ffdiud. idem fatetur^ nonie jam poffidere : itaqueper 
teimf. n. paitis impericiam habuimus ftatim, quodlon- 
|lJ;^^^'';giuseratprotrahendum , fiprobarede poflcffio- 
' ne noftra aliter habuiflemus. Reipondebat Ad- 
Vocatusadverfariusyimoretentam pofleffionem 
^fuaparte. Athoc fuitfrivolum: quoniamdi- 
xi| dvilemefleeampartis pofleffioncm pofle: 

^qu» 
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f qus hic noQ valeret ad verfus raato natufalem ^ fMenoa. 



negligentia adveKariorum 9 nec dicentium de i^i^. ,*^. 
nuUitAce fententise ) neccontraeamfupplican* 



habuifient 



vidcri potuiffcnt cum ipfis dTe adverfiuiis. Po- ^t. ».^. 
tuiflenc adverfarii moras nedere periculofas no- si.& 
his certe. Verum iroprudenter fiverunt , fen- ""/•*<'*■ 
tendamtranfirein judicatum. AtibiobftiKrunt 
ibenue , & nos vexarunt valde } nec tamen 
prudenterfatis. Oppofuerunt fe fidejufibribus> 

?uos Tua Excellentia lUuftriffima mifit, 6r quo» 
udex acceperat. Ubi Judex favit (ane eis ali- 
quantulum : qui non fi)lum fufpendit fuum de- 
cierum de fidejuflbribus acceptis , fed & revo- 
cavit, dumpoft juffit, ut alii fimul adduceren- 
tur fidejuflbres. Etiam cum alii adduAi funt , & 
accepiiTeteosIudex, appcUavit pars adDomi- 
num Regem , quia nec ifti eflent fidejuffbres 
idonei. won prudenter hic cgit pars , ctfi lu- 
dexfumpfit biduum fibi (^ quod potuit ) adde- J ^f- 
liberandum , utrum admittendaapijellacioeflet. ^j^^; 
Peccavit p4rs quae injufte & per injuriam al- 
Icgavit inidoneosfidcjuflbres, cum poffet pro- » JSf • 'i 
be diccre, * fidejuflionem non efle dataraido- ^J*/'^ 
nee, qu« tcrtium non haberet de re reftituen- ««./: pm- 
da fine procraflinatione. Cui tamen »nco«»-^;''-Vf 
modo, non fatis (utopinior) provifo nec 4'^^^. 
procuratore noftro , ego provideram & luc- fex.stt. 
currcram per brcvcm proteftatiunculam , fijjf-j^?- 
opus fiiiflct. Sed altum iflhic filentium fuit. f^^^, 
Etiam filcntium de fidejuflbribus non efli<»- .^««wi. 
dcer (ut audio ab acutiflimo Bernardo ) ob-i^»'«J* 
ligatis in jure Angli» commum. * Etiam,^^^*,,^ 
n©c fatis cfficadter obligati in jure Anghco.j.ov». 
dviU : qui non adfiicrunt , non ratificarunt «'AjI»* 
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fuam fidejuflionem > cumtandemdeareWt jir- 

dex appdlationem non admittendam. Eiat e» 

nim ipu>rum obligatio fu(pen(a per appellatio- 

nem^ &per Judicispronundationem ad deli« 

benndum. £t liuic tamen prolpexi rd : nam 

|u(Ii 9 fidejufTores adefTe prxfto > fi vocaren* 

tur ad fidduffionem repecendam. Sed cunrap« 

pdlaf&nt a receptione fidejullbrum • & judez 

appdlationem non admififlet) cur non omiide* 

rant quod j uiis erat^recipiendam appdlationem: 

autknon recepta (hocfiidendum>autdefino) 

non appdlarunc. Nonpofluntexcufiui. Appd« 

htio eft ab admUCone fidejufIbrum>tefUum>cca 

Meis contrariis racionibus duabus pomerunt rt« 

fpondereadhacduplicicer: &cuodnonefletea 

receptio arbicrii judids; & quod etiam in iUis ar« 

bicrariis appdlaretur. Admiracus fum multa :& 

quod longiores nobis faceflere ( id cupiebanc 

unum) moleftiasnonvaiuerunt. Etquodfcri* 

^cismeis (pocuifTenc) fcriptanonoppofuerinb 

1t quod(unoverbo)omniaegerintalia. Edarn 

injuriarum adionem certam > & grandem in Cc 

provocarunt : cerciffimamnuncexhoc> quod 

fuccubuerunt t & filuerunc in iffci appellacione i 

U^P* /. idc quofrivola apparec appellatio falicet. Cac- 

jjg^ ^^terum non te y Domine Excellentifiime^ de- 

cet bsec a^ofcere ^ quas nec te tangere pofllin^ 

mulco alcius-collocacu m ^ quam uc humiliorum 

hominum diAa accingere ad te pofCnt. Vidfti^ 

Ulcerius ne cende odiis. Vale ^ fic domino Ju« 

dici eciam agamus gratias^ quod jufticiam tan- 

dem 8c fiivorabilicer admimfhavic nobis. Au« 

mCmi di , Domine Iliuflriflime. "PocuifTet Judcr 

Vm^. fupplcre, quas defuifTent Advocacis. Potuiffet 

fer jU, liceras quafciam y quas protulit » regias fet^ 

/*!>'• contra nos : qu» tamen (mirum) pronobi^ 

&per 



g 
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&TCr nos procuratas dicuntun Hic enim dedie 
vimis junior Advocatus tuus > item Procurator 
tuus manus. Non ego cefli tamen y at arripui 
occafionem ex verbis iicerarum » & oftendi 
Judici 9 non concludere literas in prxfenti ftam 
cauf&: Perfuafus eft Judex fane favorabiliter. 
Tuiterum atqueicerum vale^ Domine Elccel- 
lentiflime. 
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D'e nuBitAte decretL 
Illuftris Domine. 

SEntentia * nulla non dicimr fententia j non t /. 4. $. 
habet execucionem : imo fi commifTa fic ex- ""''«^ 
ecucioejusy executio eft revocanda. ^ Sed basc ^^t^/^Mr. 
eftnulla ; quashabet errorem manifeftumperi^i^f/i^/» 
relationem ad petitionem : nampecitio pecit ci- ^J^^^* 
ftas tales ^ fententia de alhs pronunciat. ^ Sen- ^w^fi.fi. 
tentia lata fuper non petitis nullaeft. £t nulli-^^ rr. 
tas tanto magis impediet executionem in cafu ^f-'/^^' 
noftrO) quanto agitisderetinendo> ^quoac-^"^^/^.^ 
cipi habent dftse d ^deo falmabile tfi jm r e- c Aitx. 
tintndi^ ut competai etiam comraexecutionem fen-^:^^J^ ^, 
tentia. Bt tetemio maxime piVdegiata ejl : ut {jl, ' 
ita Menochius poft alios : qui haud dubie de<ii^mcir« 
fententia valida ajunt , ut itaque cenfeant idem ^*'*^* ' '^* 
certiflime de invalida. £thuicargumento non 
nocet) fi qi\is refpondeat> errorem nunc efte 
in ciftu-um veluti nomine : ^ qui vitiare none i.^:mH 
habeat. Nam replicatur fic efle vidcri, fi de cor- ««^- ^^ 
pore conftet tamen » de quo hic non conftat. ^^p^'^l\ 
£tiam neCquis refpondeat» emendari iftumr^ivfoj. 

P % erro- 
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lAie» t. crrorem pofle a judice ; ^ quoniam fententia 
fnf, $0. nuijji corrigi aut cmendari ii judice ncc ftatim 
potcfl.' Scntcntia definiciva , quae hxc cft pro 
certo : qua totum ncgotium cft dcfinitum. 
Quid tum (i non fit lata foicmnitcr ? (blemni- 
tas non murat de cflentia. Sed non adhibita 
facic > adum non valerc. £t fic ifta fcntentia 
eft nulla cciam cx hoc capite omiflas folcmnita- 
tis. £t nec ad prius diftinguatur mihi dc judice 
ordinario & delegato : quafi folus iftc cmcn- 
dare nequeat nuUitatcm fcncentix fuas. Nam 
ordinarius (i poccft iccrum judicarc , non pro- 

f^ccrca poteft cmendare fentcntiam fuam nul- 
am. ludicet icerum (petimus) idcmludcx. 
Sedidemaudiat nosj patiatur^ feinftrui : tra- 
dat nobis copiam teftium adverfariorum i vi* 
f 3«/itf if . deat probaciones noftras. ^aut dicctur (enten- 
€9nf.^6. ^i^ |^^2 (& id hic dicimus de jam laca) fefti- 

nanccr : adeoque (quod aliud caput nullita- 
M/77 ^^^ ) nulla. ^ ludex aebci tem pkna infu^ione 
difcutefe ; partes imerrogate fapius , num tfuii m« 
Vt addi dejiderent , qua non folum non fecit Judex 
( loquor verba Cephali ) fed nec rogattte Voluit 
modico tempore expeSlare , ut de adbis poftrcmis 
noftri procutatoris apparet. Forfan vcro non 
erat, curaudiretnos> quidcfampcibusljcisrc*' 
tinendis j de concribucione cum deperdicis fa- 
cicnda > de his odto ciftis non tradendis hofti y 
de aliis habemus fortitcr diccrc, Quid? Ab- 
ftradtahascbonafintHoIlandico tantavi> tan- 
tis fumptibus, tantis laboribus > 6c eadem o- 
xmiiatam nlillonegocio reftituencur cidcm ho- 
fti? Pecic Legatus > jus fibi fieri concra fubdi- 
tum regis fui. Hanc cxcepcionem opponit exe- 
cucioni hujus (emencia^ nibili. Nihilifentenf- 
1 Df€. 1. tia : i qu» ncc exccutioni mittcnda contra 
<-/: '^»- ipfum 
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ipfum Legatum > nec contra alium > contra 
quem nec efl: lata. Illuftris Domine> iterum 
peto> confideres, fi Hifpanus velit delinque-- 
recontraleges Regis fui , & Legatus ^ tepetatj^ 
ne fmas fubditum delinquere > an tu audire 
Legatumnon habeas? Sinecfubditushoc ve- 
lit> certe finerc non potes. Non Legato tribues 
faltem tempus > intraquod moneaciubditum il- 
lum Regis fui , uc non tradat hsec bona Hollan- 
dico ? & Hollandicus is num habet mandatum 
recuperandikLegatofuiRegis? etiam hic nul- jj '^^-^- 
litas ex defedtu mandati. ^ Qax 6c opponetur Jn^lci. 
femper* «•"/•34/* 



Caput XXVIL 
De exceptione quadam aiverfue 

execuiiomm. 

FEcit Procuratoris (minimumdicam) ne- 
gligentia > ut decretum tale interponeretur > 
quale^ fi confuluiflet Procuratop Advocatos^ 
interpofimm nunquam fuiffct. £t potuit tamen 
dominus ludex audire^ qux idem Procurator 
adferebat & oftenfurus erat> ne iftud emitte* 
rctur decretum. *£ft decretum nullum varie: 
& certe , k quo juftidime appelletur : certif- 
fime j quod revocare dominus ludex merito 
poffit y ut hxc exponet Do&or Fioydus Ad- 
vocatus. £go illud a&ram > quod plufium 
ifthic vertitur caufTa 9 & multo plurium ci- 
ftarum faccari. £t nec debent has oSto ciftas 
bis reddi , qui afteruntur domini 9 fi non dc a* 
lii auditifunt domini reliquaruin multo pturium 
dftarum : 6c tota fit caufTa definita. Efto^ decre- 

P j verit 
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veric dominus lixdcx % illas o£to pertinere ad pe« 
titores) & illas percineanc : ali illico reflituen- 
das eifdem decernet ? Quid de fumptibus.fiet 
igiturj quifaifti inlite funtkdomino Legato? 
Quid fi fumptus pares func valori omnium mer- 
cium? Quid fi antiftent ? Auchicafusnonfunt 
in litibus frequentidlmi ? Si unti funt fumptus > 
cegotium adhucgedit dominus Legatus utiliter» 
qui cripuit merces hoftibus. Vacant hic verfi- 
culi Martialis : ^ ludex ftut > iSptth Patronui ; 
Sahmj cenfeo9 Sexte^ etedUofi Duas namque 
funtfpecieslucrandiabhofte: plenauna^ cum 
& illis incommodamus 9 & nobis commoda- 
mus ; altera femiplena > cum illis incommo* 
damus folum. Pecacdominus ifteodo ciftarum 
rationem iftorum iumptuum k domino Lega- 
to : 6c accipiet 9 cum opus fueric 9 cum alii 
domini reliquarum ciftarum aderunt. Nbn pu- 
tat Illu(lri(Timus Legatus juftum, & necefi: ju« 
ihim 9 ut ifle unqs paucularum ciftarum domi* 
nus feparet fe > & particulam hanc fuam k caete* 
ris. Narii &c conjun<ftis omnium viribus facilius 
obGdecur prasdatoiibus 9 qui nondum emife- 
runt de faucibus hanc prasdam. Quid (i ifte 
aut nolit > aut non podit folus in lite confiftere : 
dc vel tranfigat cum prasdatoribus^ vel aliter 

Eartem illis relinquat ? non hasc ferre Legatus 
abet 9 per quas acquiratur hoftibus aliquid. 
Audiat ( fi placet ) dominus ludex hoc unum : 
iftedominus oftociftarum amittereeasomnes 
debet jure 9 qui eas Hollandico tradi jubet> 
ut dc leges funt Regis Hifpaniarum ; quas 
contra fubdicum fuum fervandas dicet Legatus 
Illuflriflimus. AfTcntietur is pro fua parte illic 
decreto domini judicis > ubi illas otfto ciftae de- 
clarantur efle petitoris. - AfTentietur pro fua par- 
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te y inquam : qai nolit quicquam vel mmutir- 
fimum pro fe > attamen centet audiendos reti- 
Quosdominos reliquarum jdominos penitus per* 
ditarum y qui forte contributionem petent & k 
relimiis) & ab oAonario ifto. Necenimigno* 
rat Uo&iflimus & Expenentiflimus Dominus 
ludex 9 contributionem faciendam his i qui fua 
amiferunt > ut aiiena fervarentur. Narrabitur y 
relidas ciftas multas his» qui de prasdatoribua 
prsedam recepemnt. Ec (let itaque pro illis ciftis 
contributio. Aflentietur lUic decreto Legatus 
IUuftriflimus > ubi illx oOto aftx declarantur 
efle petitoris > illic non poteft per jus aflentiri $ 
ubi jubetur > tradi ciftas has nunc Hotandica. 
Ergo & petit k dommo judice , aut revocan in- 
cerlocutionem , aut dedaran 6c fufpendi circa 
iflamtraditionem. Petit Illuftriflimus Legatus» 
longearcen fubditosfui Regis abe|ufmodi fe- 
cum litibus mdecons > injuftis» ingrauflimis. 
Legatumin jus fme vema k fubditisKegisfui? 
ilLegatoiniquaalus? conrra Legatum, auto* 
rem hic unicum recuperationis. 
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i^d idem y (^ de excepttone nullttMtU. 

Dlxi, decrctumeflenullumvane, quodin* 
terpofitum de ciftis odko faccari tradendis 
HoUandico Etjurcdixi. • Ecce fcntentia eft J^^^^^-^^ 
nulla , quaj habct errorem mamfeftum 9 five m ^y^. ^^;^^ 
fe 9 fi ve per relationem ad afta» Atque decre- 
tumhabethunc errorem > quodjubet, tradi 
ciftas, quae non exftant. Etiam nuUum de- 
aetum eft 1 quod aiiud babet, quam eft petitum. 

P 4 Habet 
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Habet detalibus ciftis tradcndis > qualcs petitx 

Inir**^* non furit. ^ Sententia , tata fuper non petitis 

el^j^.|^^[nullaen. Nulla fententiaefl^f quxnonlataeft 

folemnitcr , juxta tit. Cod. de fent. toc h. re. & 

c 9«/«x«. hoc decretum non latum folemmtereft. ^Sen* 

^77! ^^'^^^^Q^^l^ ^^> V^ eft lata feftinanter : hoc 

jii$» laf. eft > non receptis noftns teftibus 9 non fa&a 

<• t. C4f nobu copia teftimoniorum adverfas^partis > ju« 

^ flice non mftrucfto. ludex hic^ ut 6c in cafii 

quodam Cepbah , nec rogatus k procuratore 

noftro dhco ame decretum volmt tantulumex* 

pe&are> tantumabeftt ut volucrit rem plenl 

mquifitione difcuti > partes faepius interrogari» 

aUa 6eri > quae non fada arguuntfeftinationem 

iftam. Efttentenaanuilay quseaddicitHoIIan- 

dico t qui mandatum non habet. Oftendatur 

raandatu m , fi eft u t Hollandicus ifte htiget con« 

crt Lqgatum R^is : fi aha tiabec neceftaria. 

a / 14^ c. d Nullitas ex defedu mandati opponitur etiam 

U€^Hh*' ^^^P^ poft (cntentiam, Et fic funt plura 9 quag 

c«if/:3^;.oftendant de nullitate hujus fententias. Oico 

Fi^r.i. i.fententiam , non interlocutionem » hocdecre- 

mH^Ma^ tum > quod magis participat de definitiva. ^ Uc 

ts png. fic \ majori pardcipatu res ifta judicatur. Sed 

ix€efti$. gc definiciva prorfus hoc eft decretum % quod 

*^^g^*' diredeque ac principaiicer definit negotium 

1^1; ' univerfum de pofTeiTione, dcdominio harum 

fG^u I ofto ciftarum. ^Habec interlocutio vim defi* 

•*/• »Jo- nitivae , fi vcl articulum fpeiStantem ad definiti- 

vam definit indiredte . fi expirat judicis offi- 

cium : fi non fperatur alia fentencia : fi in- 

g /. ^ $. terlocutio contmet aliquid dari » vel fieri. 

<#»rfr. f Cum vero fcncentia htnulla» ea nec dicetur 

2*,^'^^ fentenria. Et icaque nec mandanda ipfius eft 

mu uf executio ; mandata revocanda cft . fad:a re- 

RifCepb. craftanda, In cafu noftro nullitas tanto magis 

'«^^^^^ impe- 
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impediet «xecttdQnem f quando 6c validae hic 
ieiitenciae impedirecur execuua Nam dixi^ 
pro fumpdbus Uds ^ pro coQcribudone pcrdico- 
rum recineri nunc iftas oSto aftas. ^ jddco fa\o- ^^?^^'^ 
uAiU ifijud fitwendt > cn compctat ctiam comta exe* ^'^ 
vuMim fcmcmis. EtfettmiopTiPtkgiataefimajd* 
mo. Icerumpeco> lUuftrisdominus ludexcon* 
fiderec iliud » quod dixi de Hoilandico hofte : 
cui non (inc ccadendae hae odo ciftas per utlum 
modum» Qujd cmm > fi Hifpanus velic de- 
linquere concra leges Regis fui . bc Legacus 
pecac i, judice > ne ipfe paciatur fubdtcum Qc 
delinquere > judex noo juftam ccnrebu hanc 
Legaci pecidonem? Ec non lex Regts Toium) 
^ fed jus omne vecac cum holbbusomnecom- > ' ^- C. 
mercium. Dicemus , Hifpanum auc nefcilTc''* **** 
hunc Hoilandicum > quem feac fibi procura- 
corem : ne & deiiquifle judicemus ^ Uc fic ^^[^ ^* 

Sraefumicur ignoranda> ccrce exdudendode- ' 
&o. £c fic iraque condudcmus > nec man- 
dacum faducn inrelligi propcer errorem hunc 
iu Qualicace perfonx procuraroris . & ica pro- 
cuiaubid Hifpanum refponfurum > fi rogabi- 
cur : & icaque refpondifle & nunc ica. ^ Sic [f/Jr^^ 
enim eft regula noctfTima & ceruHima ad o- ll^/ 
mnesdifpoficiones, ucprodidro, fa£tohai>ea« 
tur id > quod verifimilicer dixiiTec > fecinec 
quis^ fi eflec incerrogacus. Dccur nobisfpa* 
tium incerrogandi. Liqutdo oftendemus de vo« 
luncace Hifpani 0(lendemus> nec Gbifuifle 
mencem > ur cum Legacohcigarecur. Quam- 
quam & quid ego de Legaco ingero hic . con- 
Cra quem nec lcgo lacum decrecum ? Concra 
qucm fiec cxecucio decreci? '"Nonficlencen-m OitU, 
cix execucio concra cum , concra quem non^^J^"^* 
eft laca. Quod fi dominus ludex exiftimec >' 

P 5 poflc 
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poflc (c emendarc tUumerroremf qui m 
^nL^ii ^^ P^^'^^ » ^ fecundo capice auUicads 9 " 4ui 
vM. L^ ^ ^^^ veluti Qominis error ^ cum d&x illae ooo 
mhin4s.44^us figoacsB nocis ezprimannir in decreco^ 
c^JiiM S^^ <)uibu5 didac Tunc in peciuone* ^ Re* 
i.c«if/^. 4^odebo ego > fencentiam > quac nulla fitf 

comgi auc emendari ne^ue mconcmentipofleu 

de^esi ^ ^^^^^^^ ^^^^ nequit confirmari Etiam 

JtfraMA! Qulla > qux lUam confirmaric ^ (ententia fe- 

€in/. 170. quens. £t caput lilud de errore notarum nec eft 

loium > quod reddit fententiam hanc nuUam 

ut diAum eft. Hoc poteft dominus ludez no- 

fter > qui ordmanus eu > omnino par ordinarioi 

judicare iterum. £t judicet igimr icerum : fed 

& nos audiac f fi noo vul^ icerum judicare 

1. f^*^ QuUicer. s Exceptio nulUtatis non eft proprie 

wunffdif. cxcepcio : icaaue opponitur (emper > & cum 0« 

«w. i0jr. mnis vetita eft exceptio. £t decretum nuUum 

praccedens > nec confiellio partis roborat : etfi 

tanca eft efficacia confelfionis » uc k quocun- 

que inepto procefiu ad quamcunque pcenamj 

etiam mortis > ludex pollic Ucice prorumpere. 
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Dc yenditione rerum ^ qudpondere^ 

numero > C9^ mcitfura cm^ant. 

QUas numero , pondere > menfura vendi 
folent 9 ea ft fuot fimpUdter vendita^ inefle 
vendicionicondttio diacur» fiadnumitat^y af^ 
• l*\fS'penfa 9 admtnfa fim : «ucclare k L i^* diftin- 
^ir*i^ ^ guirur : quod auc vinum > verbi graua^ omne 
fmft! vcndicur 7 quantumcun^ue elTec^ uno pretio » 8c 

pcr-' 
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perfeda ftatim vendicio eo cafu intelligatur } aut 
ita venditur y ut m (ingulas amphoras cercum 
pretium effet > 6c tunc perfefta (it venditiO) cum 
admenfum vinum erit : quafifub hac candUione 
Vidctuf Jieri 9 ut infinffiLu amphofof y quaaimn-' 
faerunty inquit lurifconfultus ibi. ^ ^^ ^P^^^^^J^* 
diftindionem Imperator. Idem in fundo vendi- ^ VtffMw 
to ad men&ram > ut venditio fit conditionalis > rdvind. 
ctenet.Baid. ^ & dicit > hoc probari , ubiidem-^^/-$* 
que notat. Locatio , venditio > fi ve in mobili* a /. to. $• 
Dus> fiveinimmobilibus» admenfuramcondi*i^^^iV. 
tionalis : fcilicet qua reperitur menfura > etiamfi ^ '•|T* 
fines certi demonltrati. ^ Uc itaque ante men^ e Aitx.6. 
furam non agatur ex eo contradu. ^ Atque illa ^wf. ij^. 
dicitur vcra omnium fcribentium conclufio : ut f3V* 
fi icorpore coeptum fit» pofteaque mentiofiat^,^i/j, 
menfurdB 9 ut venditio dicatur ad corpus h&z : ttnf. % 13. 
contraficoeptum kmenfuraproponatur :auidi-^ff-|* 
cit > quod ira conditionalis fit venditio in (ecun- /i^. / 
docafu ; etiam fi deddrit venditor empton licen*^ ctmf 1/94 
tiam> utiretadiaborandum. Et fic Oldradi di- '^^|^ 
dtur ea diftinftio & adprobata communiter > ut **"'" ^^' 
fi principium fit \ nominibus numeri > vel men« 
furae > non plus in adiim deducatur > quam per 
fi^gnamm numerum fignificetur , alias menfurar 
adjeftio lcx:o falfae eft demonftrationis. £c dici 
principium ^ numero faftum > fi prius exprefia 
non uint confinia > ex quibus corpus certum 
reddatur : nec enim dici corpus decerminacum 
ftlicerpoteft. Sicknumero fadtum principium> 
VenAotibittftamquatuof jugefum in talibus confi* 
nibus. Sic vendicionem limicacamexpreflTonu* 
mero in eadem oracione > Vendo fundum cum 
tot jugeribui > qua Hn funu £c qucxi icaque ex* 
cedic > fervari vendicori. Nec obftare > his 
ftantibus > quo minus ad menfuram videatur 

&da 



a3^ Aleerici GciTTtLis 

f ada vendicio quod uno pretio ^da fit > & tta* 

que etiam pro uno corpore : uc fic vaiec argu- 

g 4I.1 jf menruin k precioadhunc comradum. ^Nam 

frlds " P^^* unitas imo non obftat. £tiam non ob* 

«T^S^ ftare , quod m fine didum fit , Ad hakndum t 

fi9. tenendum^ Vc. qux claufula certum refpicere 

corpus videiur , nam verba coocraAus concor- 

daoda funt » ne pofteriora prioribu^ derogent. 

Etiam ea claufula non in corpore inftruroenti 

pofica eft 9 (ed in execuci vis & acceflbriis : qux 

mious mutant. Et itaque nec pro his miUtet il* 

lud y Ubnna dttcgam ptumbus : unde nec necefle 

fit> addere claufulam > Caffans 6cc. oam illud m« 

teUigituredam > cum verba eflent pratdfe con« 

k emfi traria. ^ Adi adha^ omnia Decium»ubi & quod 

^^ in dubio mtelligatur ad menfuram fk&z veodi* 

tio : quomam (ic fiat partibus mious pragudi- 

cialis. t ciam & ne fupcrflua fit meofurae mentio, 

£t camen illud videndum , an unum lUud pre- 

cium correfpondeat maeis menfurx ? Adi ad 

Decii etiam conf. 347 . Ubi hoc % quod ex qua* 

litate pretut vel penfionis inteUigatuti quid 

vendirum > quidve locatum fit. £t de Imola % 

infpici numerum femper » ubi de caufla agitur 

non lucrativa. Sdlicet in lucraava procedere 

difbn&ionescommunes» an corptum fit il nu« 

mero» anio eadem claufula verfemur. £t ta«> 

meo difhndliones ipfe tenet (quod & refte fit) 

inomni caufla. fcceficait» quod quando in 

vendiuone vd locatione prius cum eorum con« 

finibus bona exprimuntur > deinde adjefta men- 

(ura certa efl, quod venditio noil re^ringitur 

Sx OMr. ad eam menfuram > fed finibus notatis omnu 

^ j^* contioeotur ^ qux funt intra fines. Et daufiila 

l/Asjr. feparau ad demonftrationem hic eft : oec de- 

monftratio actenditur. Ecce^ V^cniofimdum cwn 

M 
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^iatiis iln txtfUntibm : hic eil numcruscaufla 
Iimicandas difpofiuonis. ycndofundum: {Sdtco^ 
tattffcdoliatbi^ M jugcra : non cft numerus li« 
miiandasdifpofitioni. Ibidem Dccius > auodfi 
Aumerus pofirus in piunbus capirulis fic eft , qui 
in uno pofitus oon^ 9 <}uod (fattur plunbus > £( 
una pars concrt&us fecundum aliam dedaratur. 
Eadem vero & conf. 1 79. quod regula commu* r. & 
niseftt ut venditio aanienfuram fit conditio- Odd^wf. 
nalis, nec ante dicatur perfcda , quam fecuta f ^;^^ JJ; 
menfura fuerit , & quod plana condufio eft > 
cum contrabentes indpiunt expiicarc concc* 

£tum mentis defignando numerum, menruram* 
hfputat ibi Dedus > an venditio perfcdta fit ^ 
&tran{latapo(reflio&dominium pcr traditio- 
nem^ cum tamen menfuratio fadla nondum cft* 
Ait autem y cenferi haw: omnia* • Et ua adhr- * '• *• t^ 
mare Angelum & Caftrenfcm , itcm & Cor- \^ ^ 
neum : k quibus non efle difcedcndum : ctCicMrarh 
poflit lcx cavillari. Et altcri ibi Decius fcri-/«»f«-f» 
bit. kAt Odofrcdus tamen vcrbum tradan-^^^^^ 
tur interpretatur in menfurentur > idquc pvo^ reivmd/ 
pter verba prflscedentia > & fubjedam mate-k d.Lt. 
riam. Vinum ibi venditum didt in genere ge- 
neraUfiimo. Ergo fine menfura nec intelligi 
pofie traditum. Emo fit iliic traditio pro men- 
furatione : qua faaa vinum datum vidcatur y 
Quod eft promiiTum ^ prindpio. > Item quod 1 t. cwm 
u traditio fine menfuratione confidercrur , fc-^*]j^*T- 
quatur » anteque traditionem pcriculum cflTe^^^ 
venditoris> etiam fafta menfuranone> quod/i^/i. 
cft falfum. ^ Item quia priraus cafus eft ,in4.$.fa 
cum venditio fuit vini in genere ad mcnfu.*^* 
ram : fecundus > cum fiiit venditio in (jpecic 
abfquc menfurl. £t itaque ut adverlativa 
adverfecur bene » dicetur q^aod craditio pcr 

mca* 
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menfuntioneim ftcdpiecur. QuaeOdofredus^fic 
contra qux Depu« > quod in dubio non fit rece« 
dendum k verbis licerat. Icemy quod certa pars 
pro indivifo poteft alienari > ratione quocse pro 
indivilb poffideri : item racione lod. Cumeft 
omnimoda iocercimdo ucroque refpeAu & lo« 
ci > & quocae » tum poceft efle verum didum 
Bartoli : fecus fi incertitudo tanmm refpeAu 
alterius* £t Bartolus dicic male incercum ra- 
eione quotae cemum tabuUi Sed & ih fen* 
tendam Odofredi afiercur » quod daufiila con* 
ftimci hoc cafu non videacur tranftulifle poA 
feflionem > nec dominium > nam intelligacu^ 
fecundum nacuram concraiftus purificaca con- 
dicione : cui licec derogari namrae poflic de 
voluntace parcium > camen td fic eft > cum 
expreflefic» non fifimplicicer ponicur daufula 
conftituci : nec enim generaiis daufula dero* 
9«it.t« g^ condicioni cx nacura contradhis. Item 
urum^ ncc operetur daufuia conftimci > ubi incercum 
DM «cf • eft racione lod & quoca^ : uc hic eft. £c con- 
f»jff^-^«x. trahacccamenDedus : quod» ecfi ea vera fint > 
^^i^^*| qua^ deconftimto dida funt > cradicio camen 
i.p.dir$cx conftimco operamr efFe^um menfuratio- 
mdic. jji5 ^ m pehculum cranfeac & venditio fic per- 
fe(2a ; non auod cadca condicio menfuracionis 
tollamr > fea per tradidonem forcius implea* 
tur efte^us > qui ex menfuracione inducicur : 
d. /. t. nam fa&a traditione tranflatum dominium eft $ 
/S/«Si ^ periculum pertinet ad eropcorem > quia do- 
Mmc^nsm minus reperimr* Sic & menfuratio > eciam 
itsdsm^ non fada traditione > transfert pericylum : 
'•^' quia per cam apparet de fpecie vcndica : & 
rei venditas in ipecie > licet non traditae « fta« 
tim eft periculum emptoris : major aucem fit 
perfcdlio ex tranflatione dominii > quam pe- 

ncUM» 
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riculi. £t fi menfuratio operatur $ ut tranfeat 
periculum > idem operabitur traditio fortiu^. 
TandemverOf quoddeclaufula fimplidterpo» 
iita dicitur 9 verum fic fane c(k de fimpliciter 

J)ofita j quia daufula generalis diiBnguamr 
ecundunr prascedentia . hic tamen efle clau- 
fulam fpeoalem > quantum (ut didum eft) 
ad cflFeaum. "Sic Decius, ^ Sic & Pari- ° '/**: 
fius 9 & Cephalus : quod fi traditio quaIif*o cm/: 
cunque acceUerit • etiamperconftitutum^ non^3* 
noceat > menfuram non eile faAam ^ quia & 
ex contra&u condttionali transferatur domi- 
nium necdum purificataconditione> ficondi* 
tio intercedat. Et citat Cephalus alios quoque. 
Etiam contradum hunc dici conditionalem $ 
quoad periculum rei , non quoad alios efie^^us^ 
Kcuta traditionc : nam & firudus quxret is» . . 
cui trtdita res eft^ & ad onera itaque tenebi-^j.^^ 
tur. Adi Cephalum. Etiam in venditione Mmm. rii 
rei^ quasdeguftari folet» intelligitur conditio^^^^ 
fifuerit digufisia. P Vix enim fit> ut quifquam % Jl^^l 
aliter emat > ubi fic notatur 9 quod baec infit emM. 
conditio nec cxprefla. ^ Sed « fic omnes. ' ': J: ^ 
'Quidquid late difputetur contra ab Azonc^JV^ 
^ltem didmr venditio conditionalis ^ quac fa* vend. 
d:a pro jufto pretio eft . tamquam deDeat li- ^- •'^•^ 
quicfijji pretium prius. Atque idem Cephalus in gnipT.^^ 
prima noftra quxftione menfurationis 9 quod d d. s4 
non fit ^ contraAus conditionalis j fed purus ac^* f ^"'< 
perfeAus , quantum adfui fubftantiam , fi fun-^i,. ^ y. 
dusvenditurvellocaturad rationem talis pretiio.^/rsl 
in fingula jugera : at fit "conditionalis ad de-jr{*^^y. 
clarationem folius pretii > & contraftus fit per- J^ '^**'* 
feOm in(pe<%a veritate 9 ficut quando contra- c cwf. 
bitur fub conditione de praeterito. Contradus ^4^ 
conditionalisfit) fivenduntur vd locantur tot^3^-^^^ 

jugera 
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jugera ex illo ^Ddo. Sed & tantum conditio- 
nalisquoad periculum inceritQsrquia fi res pereat 
ance menfurationem y eapericvendicori. Inre- 
liquis autem & perfedta , & pura vendido iit. 
X d.L fl. » Quae Caftrenfff & alii , & alibi , ^ uc per Cc-^ 
y^w/Tj^. phalum . Ec fic eft ad verba accendendum y quo- 
z /. aM-'modoconceptafmt. ^ Nam quod priusnomt- 
J^' D *" natum eft $ idem & cenfetur magis contempla- 
^, /* tum. Habet iile ibi > quod deciarat plenius 
^jCu) hanc coDcIufionem 9 quod fcilicet cum diftin« 
diofupradidbiconjeAurisnitatur^ etiamfequi- 
tur 9 m potentioribus coDJe<%uris induci poffic^ 
nediftmdboteneatur - fed etfi corpus nomina-* 
tum pnus fic » adhuc incelliffatur vendicio ad 
menuiram fada. £c aic^ k laione iu fupradtdo 
confiiio conjedturas ejufmodi notarieleganter: 
alias notari k Torniello • cujus confiiio ipfe De- 
ciaous tum fubfcribebat > Sc ipft itidem alias 
notac : primamquccum locusprimonomina- 
cus, non camen cercus demonftrams eft > & moz 
demeDfuradicicur^ poft locus iile fpedficatun 
Secundam > cum in nominacionc menfurae ufi 
func concrahences diligentia maxima $ expri* 
mendoetiamminimampartem. Sdlioet ey ez 
exa&a diligcntia & expreflione etiam minima^ 
partis arguatur j quodimnenfura fecerunt con«» 
trahentes fundamenmm majus. j ut per eum« 
Vide & Menoch. de arbitr. caf. 17. num. 9» 
Non. confil. 8i. num. 14« 15. Socin* in 1. 15:. 
num. 8. de acquir. poftefT. 
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C AP OT XXX. 

Dt eontrditus perfcEftone ante inflru^ 

mentum cmftShm. 

IDem • Decianus craAac lacilTime alceram ^^!') 
quasftionem^an concrad:us perfeclus fic^cum ^^'' ^ 
de eo nondum confedum tndrumencum eft t 
prasfercim cum&de inftrumenco conhciendo 
dixerinc concrahences. Ec quardio cA m his 0« 
mnibus concraftibus^qui fien fme fcnpcura pof- 
func. nam iQ/aIii5 de jurerequirennbus fcripcu- 
ramcercumeft> nihdeiTe a<lcum linc fcnpcura 
In iliis tgicur (\c ^ Decianus > quod lcnpcura Ad <> ^ '<"'- 
probacionem cancum cenfeacur defideraca Sic]!^'^^*"*^^' 
uc & ceftamenmm nuncupacivum e(l| ecftce- 
ilacor mandec > de eo fieri fcripcuram ^ uc</ *^ 
Cradunc. Ecum & poceric res probari alicer > JJ^*'^*^* 

5|uamvis didtum fic > <5 uc a^us redigacur in ^e reiij 
cripcis. Iliud pra5Cerea( inquu Decianus) di-<iCi/Kr. 
cirur perfcdum, quod habec caufam efficien-'*"*'^'^ 
rcm» forraalemy maceriaiem 6c tinalem . quse 
omniahabecconcradtusy erfi infcrumencum fa- 
dum non eft, nam babec efficiencem ipfos con- 
crahences> habec macenalem,confenfum,exquo 
efficicurconcraAus: confenfum ucriufquepar- 
cisfeparamm. Videlicecmucuusconfenfusi m 
unumcolligacus, caufla efl formaiis: caufTafi- 
nalis adeft j obiigacio; quia in hoc confenci- 
cur tucfic obiigacio : dequibus plane apud eumt 
qui in cafu fuo fic aic de mucuo dlo confenfu per 
conjundtionem manuum ^qua^ evidens fignum 
fic perfeAi concradus > & per aiia > qux 
probaca illic cefHmoniis ab eo proponun- 
cui Icem ad id > de quo praefens proponi- 

Q^ cur 
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curdifcepcacio> quod nuUa fic convendo ^ cum 
eft convencumt uc adhiberecur Nocarius» & 
€ /• im" fierec fcripmra ^ t< mftrumentum > ^ fi fcripcu- 
dtlimB ^ ^"^ mftruraentum non mcerveneric ; refoon- 
''^^'dec Decianus » loqui legem > & proccdere ^ 
quando adum eft mcer parces ^ uc non alicei 
valeac concradus > nifi rcripcura fada : vel 
quando concrahences gerebancin animo^ non 
prius concrahere > quam fcribacur : vel ance 
mcer ipfos conveneric> uc fcripmra fierec. Se* 
cus» u k principioconcrahunc&volunt> fieri 
faipcuram poftea ad probacionem. £t ittf^ de- 
darac gl. ibi 6c aUbi : quam caeceri fcribentes 
^.i» lequancur^ & oulchre ibidem Odofi-. & Alb. 
qui de roence opeculacoris fcribunc > quod fo- 
lemnitas iliius legis hodiedeconfuecudxncnon 
fervacur. £c quod requiramr 9 ut inter par- 
tes a&um fit exprefle * ne alicer concraAus 
valeac > nifi fiac fcnptura 1 ait » dare tenerc 
Angeium ibidem cc ibidem camen cOncra 
tenere > ahis videacur ; item alibi Caffarenfis : 

Jucm videntur fequi Fulgof. laf. Sodn. Af9. 
>ec. Citac Decianus Decii confiUum undeci* 
mum : in quo Decius fcribic » quodnoncen- 
feacur perfedtus contraftus ance inftrumea- 
cum y fi diAum eft * uc de cranfadtis fiat in- 
ftrumentum. £t quod ita obtentum fiiit Flo- 
rentia^. Scilicec nec obftare» quod non dica- 
tur concra£tus in fcriptis ; quia fic facis ^ fuf- 
pendi difpoficionem in fumrum cempus : ica- 
que locum pocnitenciac fuperefle. Sane ita 
Decius revera cenec > non videcur cenere. £t 
Decianus non belle cencac iftas aucoricates fic 
f mifmf. obfcurare. ^Quid non eciam citavic Decium^ 
'/^ ubi idem defen3ic latius > & Caftrenfem etiam 
ia confiliis ( quae fiict Dedanus) prohacpar- 

te 
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te citat ? Non dicitur contraftus , aut tcfta- 
mentum perfe^lum > nifi inftrumentum pcr- 
iiciatur , quod inftrumentum partes > aut te- 
ftator confici voluit> non etiam ad pias cauA- 
fas fadum fit» fecundum Oldradum : fecun- 
dum quem&res judicatas proferuntun Idem- 
que probat & foh. Andreas» & Ioh« de Ana- 
nia -: quos nec nomfnat Dccianus. Sintaue 
& rcs alias fic judicatas > etiam Ccphalus uc: 
& citat Azonem, & ^ PJacentinum. Sed Scg^^^^^^^* 
idem ^ Declus de re gefta cum Pontifice , ^J 

2uod quia is voluit , contradtum k Camcra 
cri 9 oftcndat nihil cfTe > quod fccum fucrit 
a&um') ut Gmile iioc fit de contrahcntibus , 

?ui volunt contraftum in fcriptis redigi. Sic 
)ccius fane. Dccianus vero ait > opinioncm 
Caftrenfis veram non efle> ncque tcncndam > 
& contra illum efle magiscommuncm opinio- 
ncm. In contra£tu > qui cx forma juris com- 
munis> ut contraAus emphytcuticusi vel ex 
forma ftatuti > vcl confuctudinis ncccflarlo re« 
quirit fcripturam d & contrahcntcs dicunt^ quod 
fiatlnftrumentum vcl fcriptura : & vcrior fit> & 
magis communis opinio , quod non dicatur ab« 
folutus contraftus > etiam ex mente contrahcn- 
tium > nifi fiat fcriptura ^ quia partcs ccnfcntur 
fe conformare cum difpofitione juris commu* 
nis, vcl ftatuti. Qupd fi talis cft contradus > qui 
neque jurecommuni^ ncquemunicipali» ne- 
que ex confuctudine rcquirit fcripturam nifi 
ad probationem y non ad pcrfe£tioncm & va- 
]iditatcm>.fcriptura non rcquiritur> finonex- 
prefle inter contrahentcs aclum ^ quod con- 
traclusin fcriptis ficret, quia & hoccafucen- . .^^^ 
fcncur partcs fc conformafle , cum difpofitione [Jiura. * 
Juris. Etitapulchre"Salycctus.EtitaDecianus,i!7/ii. & 

0^2 nc^^'*'- 
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Qua de re ego dicerem > nec credendum Do« 

dlori , tcftanci de confuecudine > excra loca > ubi 

ipfe vixeric : imo eciam nec efle expedicum» 

H "^^^- ^ an credendum unquam huic Doftori fic : ^Sa- 

&iid$u A^cmm id plures neganc > & communem opi- 

^D$t. nionem efle ceftancur^ ne credacur} nifi force 

twf. 691, i^odori morcuoa& fingularis aucoricatis. Quod 

Vecfs!%. de morcuo camen minus probabile eft> auia pof«- 

fnf.6x. fic poftea variafle confuecudo. Ecficde loco» 

quod fic credendum DoAori huicdeloco^ in 

' 3-«*»/*quoverfacur, idem ' Decianus. Atinquaeftio- 

^* ne pro eadem opinione concra Caftrenfem idecti 

f M i.fi. cicac ^Decium^ubiquodcommunicerteneatur» 

^mu /#. ^^^ concradus nunquam dicacur de voIun£ice 

M. c. ite parcium in fcripcis fieri > nifi agacur per parces 

f4a.'m exprefle, ouod alicer non valeat. Ibique re* 

^^fM 5^°^^' dittu Caftrenfis > & non veram ejus 

^&^umf. lentenciam concludic. Ibicamencaliseftcafosy 

340. uc Sejus debeac vendere Ticio % & ceneacur face- 

recharcamvendicionis : inquicaucem , obliga- 

tionem de vendendo periFedam efle > ante chlr- 

tam etfi non perfefta fit conditio. Quod nihil 

ad quaeftionem : nam charta non erat fiicienda 

deea obligatione. liem ait^ di£lum Caftren- 

fis non procedere > nifi fubftantia fufpenfa ; 

non etiam tum > quum videtur habitus refpe- 

^us ad morem faciendi inftrumenta> & ad hunc 

Videri re/pedum in dubio. De quo tamen e- 

go dubico > quoniam verba fingimus di&a in 

conventionalibus > non in executorialibus. 

Itemait, quodcumeftdidum» ut fiat inftru- 

mencum ad fenfum fapientis didi Titii > id fit in 

favorem Titii didtum : & non fit ergo retor- 

quendum &ne^andum perfedbatri conditionem 

efle. Quod & mfirmum eft in contrad^u one- 

rOfo , u bl onus Ticio efle poflit > fi perfeAa eflec 

ance 
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ontevenditio. Duoalia^ quaebabet^verafunt. 
primum > ut Notarius nequeat fane conficere 
mftrumentum ante tempusdidumkpartibus: 
alterum 9 ut perfe£ba fit vendiiio ante inftru- 
mentum ^ fi & ante folvendum fuerit totum 
pretium : nampretiifolutioarguitvenditionem 
perfeftam : cum fit abfurdum , pretium folvi 
prius. Quod poteftefifelimitatioopinionisCa- 
ftrenfis. V erum idem Caftrenfis in confilio ali- 
quocitaturfibicontrariusy & refpondensad d. 
l.contraSlus quod ibi partes egerant exprefle» 
quod nifi confe£ta fuifiiet fcriptiira , nihil adtum 
efl^ecenferetur. Itaque Decianus infert» quod 
variante Doftore^ tenenda fit ejus opinio> quam 
in confiliis ille tenuit. Sed hic & in confiliis 
citatus eft Callrenfis projpriore opjnione : quam 
Caflrenfis genuinam efle 9 omnes agno(cunt. 
Citat Decianus pro fua Gratum > quod con- 
ventioderogandoNotarium pro inflrumento 
non faciat efle locum posnitentiae > fi contra- 
Aus alias fit perfedhis : &c quod ita tenent com* 
muniterDodores. Qupdtamennequeconclu- 
dithiC) non eflc propterea contraAum condi- 
tionalem 9 etfi non fit locus pcenitentix. Etiam 
de contra&u perfedo loquitur Gratus : quod 
in quceflione noftra adferre > nihil aliud fit quam 
principium petere. Ergo quod fubdit Decianus» 
patere efle communem opinionem > quam ipfe 
cefenfitat; mihi vero non patet. Opiniocon- 
traria dicitur : Oldr. Joh. And. Joh. de Ana. 
Fulg.lmo. laf Soc. prsetcr ipfum Caflrenfem» 
&c Decium> & AfHidtum > 8c res judicatas, 
in quibus varietas adnotatur. DicitDecianus» 
inconvincibilem illam rationem efle^ quod 
partes cenfentur fe conformafle cum difpofi^ 
tione juris. lusautem non nifi ad probationem 

Qj. dc* 
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defiderat inftruinenu. In cafu fuo perfeftionem 
arguic (ucaic) ef&caci(fime k vircuce gemina* 
tionis : quiadidumfuerac, faSiwn^, faSlum 
efi. Quae mihiinefficax eft racio: tumquiage- 
minanoelleodem momencofa&a» icaquenec 
• ••^"^adcoftringac, urperipfum ' Decianum & per 
»«/. ^, alios paffim ; tum quia verbahacc referunc fe ad 
re^. 1. id , quod fadum eft ; itaque & rcferac omnes 
qualicates h&i. Nunc videamus quomodo re« 
fpbndeac iis > qux pro (^inione Caftrenfis pro- 
ponuncur : &incell]gemusi quomodo nos re- 
fpondeamus racioni alteri inconvincibilL Aic > 
duopro Caftrenfis fencencia proponi. primum 
d.l. contraSlus. princ.inverf. quaitamtnin firi' 
pHJitn ptacua^ jundo verf« mox fequence. ex 
quibus videntur hsec asquiparari > con vencio de 
contrahendo in rcriptis t & conventio de in- 
ftrumencoconficiendo. Refpondec Decianusj 
acquiparari i cum conditionaliter adum eft ex- 
prefTe, ucvaleacconcraAus» fi fiac in fcriptis ^ 
vel fi fiac deeo inftrumentum.SecusefTe^quan*- 
do fimpliciter faAo contradiru convenerunc de 
faciendo inftiumente. Sicuc ibi illum cextum 
incelligic Bartolus > 6c communis fchola Do&o« 
rum > & in fpccie fic refpondec Barbatius. 
Quod mihide communi fchola non probavic per 
fupradida Decianus , per quas fe id probafte 
aic. Sf d ipfe efficaciflime ( uc loquicur ) com- 
probac iftam refponfionem i nam diciiur : 
^uat tamtn in fctifiii fttti placuit ; acque di&io 
tamtn fine copula adverfatur prsecedentibus 
in jure 6c infa(3o. in praecedeptibus aurem 
diaum eft de contradtibus : icaque de perfe- 
(ftis. & itaque ifta v^rba^ quas tamtn infiri^ 
ptU fitri flacnit $ non mcelligencurdecontradti* 
bus fimpiicicer initis , fed cancum de bis quds 

in 
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in fcriptis ficri voluerunc: & iraquc non adjeSia 
aciverfativacontrad:us fimpliciter initus> etiam 
fi diiftum fuiflet , ut in fcriptis redigeretur , per- 
fedus fuiffet. Ego planius ita: quod illa verba> 
conttaBm in fcriftis fUri y omnino nihil figni* 
ficent de inftrutnentocontradtus conficiendo» 
feddeipfocontraiftuinfcriptisineundo : idem 
de illiS) qudsin tnfttumento tecipi cori^cnitj quas 
itidem ipfam folemnitatem gerendi adtus fi« 
gnificant^ nonautem de gefto loquuntur. £c 
iic ad legem. Adducic & rationem PauIiCa- 
ftrenfis:^ quod cum partes convenerunt de fa- 
dendo inftrumentum > non videntur tunc vo* 
luifie perficere contra&um : itaque Notarius 
apponitdiem rogatus? non diem illum celcbrati 
antea cootradtus 9 igitur dies nec ille fuerit dies 

Birfe&ionis contradtus. Cui rationi refpondet 
ecius plurifariam. Decianus ejus refponfio- 
nem quartam probat 9 quod non fequatur ex eo> 
coniraAum ante fuifle imperfedtum : etenim 
efle reiterationem quandam^ quum Notarius 
rogatun AdditDecianusy perfedtionem con- 
tradustripliciterconfiderari. Primo^ cum.non 
hcetpoenitentia ab eodifcedere. Sccundo>quum 
de periculo rei in contra&um dedudas quasri- 
tur. Tertio^ cum de implemcnro contradtus 
eft quxftio. ** Prima autem perfeftio contra- ^f^*^^' 
^QS 9 qui folo confenfu contrahitur > eft ft^-^mfil//. 
tim adhibito confenfu y etiam fi fit contradus i. c dc 
fubconditioney namnecineoconcelTaeftpGe-?'''-^ . 
nitentia. In fecunda diftinguitur^ an fit con-^^ ^^ 
tradus purus vel conditionalis : ut ifte non 
fit perfc^dlus ante purificatam conditioncm. In 
tertia> perfedus non dicitur ante traditionem. 
£t fic igitur contradus in praefenti quxftione 
fit pertedtus in prima fpecie i licec quoad 

Qjj alias 
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alias duas forte non fi t perfedtus. Satis eft, quod 
fit perfedus perfe&ione prima > ne liceat poeni- 
tere^ inquitDecianus : & efficaciflimam dicit 
efTe rationem. Inefficaciflimam vero > inquiam 
ego : quiadeconditionehicquxrimus» &re- 
cunda perfedione. Addit vero aliam ( ut lo- 
quitur) inevitabilem : qux cft contra ratio- 
nem Caftrenfis Nam fi partes contrahendo 
dicant) fenoUeinfcriptiscbntraherc^ &quod 
volunt contradum intelligi perfedtum & abfo* 
. lutum ; fed tamen quod volunt fieri inftrumen- 
tum ad clariorem probationem & seternam me- 
moriam : certe locus hoccafu noneritlegi fu- 
pradidse : Et tamen Notarius ipfe fcribet diem 
rogatus. Sed & tertiam rationem fic addit> quod 
fi in contra Au $ puta venditionis 9 additum fuic 
padum deretrovendendo&adumfimpiiciter > 
ut de omnibus fieret inftrumentum > quo cafu 
fecundum Caftrenfem non dicetur perfeda 
venditioi fi poftea fit inftrumentum venditioniSf 
omifib pado retrovendendi » emptor ex ejul- 
dem opinione non poteft cogi ad retrovcn- 
dendum : quia ante confe£tum inftrumentum 
licuerit emptori fempcr poeniterc : & neque po- 
xd.1. ^gj.jj pgj. j^^gj probari padlum. ^ quod utrum- 

aui. que elt falfum f mquit Decianus. nam & pro« 
bari poterit padum per tefires : & ex pado fic 
probato poterit emptorconveniri. Ergo&falfa 
lit ratio Caftrenfis ^ fumpta ab inftrumento. 
Falfa efl fane. Nec probat opinionem ipfius 
d.l comtaBus. Ergo & nos contrariam (enten* 
tiam in hac quxftione fequamur : quae probata 
eft multo melius : non tamen per bsec argu» 
mentaDeciani) fed per illa Salyceti^ quibus 
nullam video bonam refponfionem objici ac 
referri pofle. Adjuvatur etiam per regulam 

vulga* 
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vulgarem 9 ut fiac inteiprecatioincoatradibus 7 oikX. 
contra «eum > qui funciat fe in verbis corum.T^IJiJ' 
Sempcr in favorem promiflbris. ^«L/. R 



C APUT XXXI. 

Epiftola ad Coadvocatum. 

De appellatione ah incidemi in momemamo & 
fidejujponeidoneaprotanda, &c. 

REs quidem confeda eft > utvoluimus. Sed 
qux tu de non appellando in caufla mo* 
mencanex pofleflSonis afierebas > illa fane & 
efle vulgaria5cfubjedalimitationibus mulcis> 
re£te refpondebat ludex. Ego illud adnota- 
bam in meo refponfo 9 non nunc cauflam a<%am 
pofleflbrii > fed quaeflionis incidenris de fidejuf- 
forum receptione. •Et in ifto incidenti datur*^^'?^^* 
appellatiO) &inaliisomnibus> etfi nondatur^^ir/^A 
in pofleflbrio.Sic tua verfabantur extra quxftio- 
nem prsefentem. Memineris vir eruditiflime> 
ad ftatum quseftionis femper attendere. Quam- ^ ^.^ 
quam & ppflis > & forte edam debeas admi&e- deinrSmt. 
re aliquando > quod aut ad rem non faciat > aut ^^cm. 
fitinfirmum. t>His judicesnOnnuUi moventurj^/j^'*^* 
faspemagis> quamapds> acbonis. Hockme.c^^fj^. 
Egokteaudiam libentert fi quid ipfe peccavi.iSK;A9. 
Audies , quae pars adverfa peccavit. Narravi JJJ*^^ 
Legato per epiftolam.Hic ribi addo unum^quod mSl^. 
atcingitfupradi&asallegationestuas : quod illa^-^^*- 
non appellavic a fencencia asftimatorum ^^^^^SMh.L 
cium controverfarum. ^ Pdtuic enim ab hac fen- is. c. d^ 
tentia , eKi k fententia in iQomentaneo non po- ^^/* 
tuiflec. ^ Pauit contendere > liccrc fibi it«-^f^ 

rum '^ 
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rum appellare intra decendiutn ab interlocuto- 

ria probante fidej udbres » & novas cauilas alle- 

gare appellationis. Bone Dzvs, quam efter* 

ratum ab adverTariis^aut k me erratur in hac eo- 

rum erroram opinione! Alia pariis errata in 

ipfomet pofleflbrio nec tibi dico > ad quem 

tum pertinent, nec aliis facio palam, ne no- 

ceat nobis id in caudts aliis. Et (i pergis quas- 

rere >dicam cibi, appellare partem potuifTe k 

parte illa primas fententiS) ubi de relaxando 

fequeftro dicebatur : quamvis a parte altera 

2,n.^dg non potuerit 9 ubi Legatusdeclaramrpodidere. 

fi^i.^f' ^Non enimtolliturfcqueftrum per cautionem 

f^if^ , fcmper : & hic allegari caufl« poterant , cur 

5.4. 1. ^ni ^^^ tolleretur. ^ Non viderunt adverlariit ap- 

/st- €og, pellari pofle^ receptione fidejuflbrum; velde- 

g Romd. cifionem in terminis ncfciverunr. Qupd fi 

{^tnlch.^ob\s objedlum fuiflct^, tum probavulemus 

diMTb. ^ de Bdej u flbr um idpneitate » & id ccrtc gcnera* 

«V^J» literludcxarbitratuseflet. 

Rcx^ ac Domine. . 

IN cauflis piraticis non eft appellatio per e- 
di£lum Majeftatis veftrse , nifi appellans de- 
ponat totam fucnmam > ad quam eft damna- 
rus : & haec Bocelias Lufitani caufla eft pira- 
tica % five eft tota contra fubditos vcftr:e 
Majeftatis > five ex parte contra fubditos 9 five 
etiam tota contra extemum. £t hxc oftenfa 
funt ludici^dmirallitatis.: qui& fententias tu- 
h't. pro Liifitano. £t fic igitur Legatus Hi- 
fpanuspetit) jus adminiftrari fubditis fui Re* 
gis ex.edi£to juftiflimo 'Majeftatis veftras > & 
appellacionem in piratica hac caufla non ad* 
mitu^ niiifummadepofica. EtiamputatLega- 

CUSj 
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tus y aliud non fecundum jus fieri in ifta caufla 
fubdicis fui Regisj; quod dati appellacionis func 
Judices & Profeflbres juris municipalis Anglise» 
non foli Dodo^s Civilis juris irem Anglias. 
Nam caufl^e incer excernos h» judicantur per 
hocjuscivile : &hascjudicacaeftperhoccivile. 
Ecnunccum videndum in appellacione > fi eA 
judicacum bene, videndum efl^ fieftjudica* 
tumbenefecundum ju$illud> fecundum quod 
fuic judicandum : in qua vifione quid videant 
illii quialceriusfuncjuris» L^acus non vider* 
ExiftimacLegatus^ necrefponderipoflre^ efte 
fic confuecum ^ uc fic municipales quoque den* 
tur. Eft enim rariflimum hoc fa£tum , nec nifi 
increfcemepocenciamunicipalium. £t prascer- 
ea faAum erit in caulIiS) quasaliquam habent 
mixcuram a jure ipforum municipali vel in cauf* 
fiscum fubdicis, vel eciamcum excernis aliis. 

Etfad^aalia^ & fada aliorumad alia 
fa6la non trahuntur ^ aut ad alios. 

Nontimec Legatusmunicipales,auc juseorum : 
fed a jure cerco sencium pro Regis fui honore 
nolic difcedere > u annuic Regia veftra Majcftas. 

Illufiris Vomine yjujlipme ludex. 

NOn repugnamus> quin caucio detur. Sed 
duoinifra dacione pedmus : primum » ut 
moderaca rccipiacur cauciO) ideft, circiterva^ 
loremverum : alterumt uchiaccipiancurfide* 
juflbres » qui dari a Domino Lcgato poftunc > 
id eft 9 h peregrino. Acquein pofteriore hoc 
fcit DoAifiimus Dominus^ quemadnlodum 
omnes incerpretes femper docenc> eciam juraco* 
riam cautionem (quod ramen nos non petimus)^ 

ad* 
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admittcndam cfle ^ fi quis 9 quia fbrenfis eft ^ 
nequicdarefidejuflbres. Atque ifta impotentia 
folo probatur juramento , ut omnes volunc. 
Qnod vero propter impotentiam (atifdandi fle- 
cur juratoriae, id quotidie pra€Ucatun Utrum- 
que laf. /• i. quijatifd. ccj^. k paridicimusi rc* 
cipiendos fidejuitores^ quosdarepoteftDomi« 
nus Legatus. 

Refponfum. 

Anfiatmum > quod defidtrat annum X VI t cm^ 
pietum % tcfificetuf in xyiU inchoato. 
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Uaeritur > an qui eft ingrefTus annum (epti« 

.mumdecimum > is eligi in coilegium poffit^ 

ftante collegii ftatuto de eligendo illum 9 qui 

feptimumdecimum compleverit. £t quasfiio 

tamcn nuliavideturintuituprimo. nam plenus 

annusnoneftcerte» cum tantum habetur prin* 

a /. i.^ecipiumejus. ^lnomnibus rtbus animadVerto^ id 

•rig, imr. perfeBum tfft ) quod tx omnibus fuis pattibus con- 

^ ': 3* ^flat : ait lex y oc ajunt alii id genus alia. *> ISlon 

^Au!!s!de *'^^'w major ^t ftptuaginta annss > qui it^rtffui 

nnpt. I. tji ftptus^tjimum y nondum ^rtffus : ait ley ali^ 

G /. 4. de Atque idem eft major efle & impleflc. ^ quod 

TDeeis. ^^^^ ^^^ ^^^^ ^^^^ ^^^^ j" "^^ oftcndic^^ Com« 
^.eefif.^e. pletum dicitur 9 quod habet abfolutam perfe* 
&eMf dionem adeo, ut nihilprorfus ftiperfit^ ut fic 
^'* per has leges dicit Decianus. Plenum > quod 
tNsvsrr. perfedhjm , nec indigens adje&ione» &c. * I>ies 

eofij,6.tit. * J ^ 1 / t « • 

14. /i*. I. coeptus etfi pro completo habetur regulanter i 
annus tamencccptus pro completoregulariter 
non habetur # ut notat Navarrus : qui & re- 
fpondit , non eum rcdte ordinatum Presbyte* 
rum^ cuidiescirciterquadragintadeerant> uc 

exce- 
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excederet annum vigefimum quartum : quic- 
quid parum in diebus illis efle cenferet > qui 
ordinari juffit. nam complefle eum annum de« 
buicordinandus ) boceft> exceififie & attigifle 
vigefimum quintum>inquitNavarrus. Ecplu* 
ra fic fimtt oc de fl:rida incerpretatione ftacu- 
torum plurima. Quibus tamen non obftantibus^ 
contrarium in propofica quxftione cenfeo efle 
juris : ut is fcilicec adolefcens eligi in coUegium 
poflit i>er ftacucum. Moveor autem in iftam 
lententiam ex eo > ' quod tradunt Dodoresf ci^B. 
communicer> in muneribus & honoribus» .&^''';^ 
favorabilibus efle imo fatis de apno tetigifle : w. h^? 
& tempus coeptum in illis haberi pro com- Fan$r. l. 
pletO) quam & Panormitanus dicitopinio-M»^^^^* 
tiem communem > ctfi ipfe cogitet aliud jus.^J^^^^ 
Nequehic repumaC» quod ftacutum exprimic3^(.^.(r. 
de compleco. «^Nam certum eftf redigi fta-?**- 4«- 
tuca ad incelledum juris communis. ^^ndtfg ^^^ ^ 
eft iila definiciO) prsecer alias > in maceria hac is, de * 
eledionum ^ (juoa fi fic ftacucum > uc eligacur y^-^^r* 
quis in collegium de confenfu omnium » ft^' h ^^7/* 
tucum incelligicur ex communi jure demajore lo. it 
parce. Recipiunc interpretacionem hanc ^^» 
quamdicuncpaflivam> ftacuca ^ jure commu- 
ni : ut omnino omnium eft fencencia ad /. ^i jtUM.f. 
tnnes populi. ^Eciam vcrba ftacutorum impro-^Jf^.^'^* 
priando. Et cum habetur ftatucum » uc fta- mit/. s^* 
tuta ad literam inteliigantur. ^ £t de quo ^ 'Bar. l 
ftatuto 9 quod. nihilf aut modicum ^P^^^^h^]^!^ 
tradicum quoque eft. ^ Frivolam folam ^^-^5. JI* 
terpretationcm refpuic ftatutum hoc : non<Mr/?i>. 
refpuit eam^ quae eft juris communis. "^lmoj^''-^''"* 
enim ea non probabilis fblum^ fed eciam ne^i^jiienlk, 
ceflaria eft interpretatio. °Sunt ftatuta inttUconf. u. 

ligenda "7. i^*/. 
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ligenda juxca regulas juris. £c nunquam # ut i 

• ^^*- cafu difcedant decifo per jus commune» ^ Ver- 

Zux!T. ba* ftatutorum func ad intelle&um juris com^ 

Mn/iiif.munis reducenda. P Secundum artem literato« 

P jfiex. f ujn fQjjc intelligcnda ftatuta, Ec Cc fexcentay 

'•'*"^^*in quibusneceftdubium. Renoto illud Baldi 

de eligendo per confenfum omnium : fy quod 

hoc ftamtum intelligatur fecundum jus commu* 

^nejdemajori partc» Itemquod per jus commu^ 

ne, per intelledum juris communis^ per ar- 

tem literatorum in favorabilibus is complefle {e^ 

ptimumdecimura inteiiigitur > qui feptimum- 

q ci.dJ. decimum eft ingrefTus. ^ Et fic lex y quae defi« 

w/^7r ^^^^^ ^^ favorabilibus majorem annis j intelli- 

4t. di of. gi^uf & in eo 9 qui ingrefiuseft ultimum eorum 

di!. annorum. Etdefinitioeftintermiiiis.Etinter- 

minis etiam illa videmr : cefi:ameoto impedie* 

baturquidam , quo minus pofletderebus illic 

fibi rdidtis difponere ante annum vigefimum 

completumi&difponit inchoato. vigefimoanno. 

J^*^^-^ Valere di/pofitionem ^ refponditMenochius» 

*•'!/. *35*qyonjam verba ceftacorisdecompleto fic incelii«- 

ftntur de inchoaro^cum fumus in favorabilibus. 
c(kisdicacurannusimplecus> ex quohabetur 
pro inipleto. Et idem igitur nos > quod fatis di* 
citurannus impIetusfeptimusdecimuS) exquo 
habetur pro impleto. Nec mora erit in eo^ quod 
Menochius loquimr in teftamento^at nos fumus 
in ftacuto. Eft enim racio generalis Menochii. 
f nitjs* f £( aequiparantur ifta duo , lex & teftamentum : 
\tph,s^i6. ^ prsebent fibi argumenta mutuo. Ego non- 
^38.i(/#-dum video> quid his reiponderi argumencis 
iJ^* ^^* poffic. Eft aliud argumentum , quod ftacuta 
ejufmodi de non admittendo in collegium ) 
nifi eum y qui habeac cercas qualitates > non 
func rigide interpretanda^ fcd benigne : & in 

dubio 
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dubio fic 9 uc fequatur admiffio^ ^ Refpon- l^y^\ 
dit fic Ancharanus in collegii cujufdacn fta-""'*^* 
tuto y quo cavebatur > ut k principio admif^ 
fus ad unam illic fcientiam non poffit variare g 
refpondit> quod & pofllt variare; &poffitin- 
trafexmenfes> aut etiam plures* quoniamad* 
huc in principio efie dicatur » in principio anno« 
rum plurium. £t idper non ftriftam asquita- 
tem>ut ille inquit. Statuto alio cavebatur^ ne re^ 
ciperctur in collegium > nifi oriundus de cuvitate 
aut territorio* " Refpondit Baldus redpiendum ^ ^^* ^« 
cum, quifit de territorio fecundum quid, & lar* **"/-^^S' 
;efumpto vocabulo.nam benigne iic tenenda 
lascftatuta. Latehoc eftaccipiendumdeterri* 
torio.Stri&e ipfum eft accipiendum ftatututn in 
prohibitione ^ ut de Baldo & Felyno fcribunc 
^ alil. £thiadftatutumprohibensrecipiforen*x^«j^^e 

lcmincollegium, quod recipipdffit qui Ccien^^^^^ 
tia ^tnineret.^ Pro qua excetientia, indole quo- y jf^* 
que^fic Alciatus multa alicubi. £t quas ego non /<< r '• ^ 
indico taracn y veluti juvatqra hunc meiim'^*^ 
adolefcentem : qui (inauditum ! ) Baccalaureus 
fuit in tertio decimo aetatis anno , u t oftendam» 

Suam ' non amare intclligenda ftatuta funt , x uf. ^. 
cejufmodi intelliguntur non amare. Aliofta-'**/*^^* 
tutocavebatur) ne reciperetur in collegium^ 
nifi ci vis originarius. a Defenditur communt- < ^^r. 3. 
terj &pluries ex fadto fcrvatum traditur, rc-JT^JI^ 
cipiendum eum y cujus pater fit originarius ^if/^.». 
fed ipfe alibi natus eft cafu. nam benigne fic te- 
nenda haecftatuta. Sic lafon legendo>confu- 
jendo > fubfcribendo aliis Clarifumis luriifcon- 
fultis. Sicaliiadditilafoni. ^ £tficdic]tcom-bK/^.if^ 
munem Ripa. etfi & multofi ajat fentire con-^***^* 
tra, 6ejpfe putet diftinguendum ^ an conce-^^^' 
ptus fit iue ialtem incivitate^ quia conceptus 

R pro 
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pronatohabeatur in fibi favorabilibus* Etiam 

in dvitate natum hunc vult Ripa ^ & admltten* 

dum in coUegium : licet flatutum non admittatf 

aifi in civicate natum. Sed is natus in dvitate 

intelligatur ^ qui cafii natus efl extra civitatem : 

maxime ficonceptus in civitate fuit> namfii- 

vorabilis hacc interpretatio hic fit capienda. 

jlstJbmL Arripiam hoc dc concepto. ^ quod fipro nato 

is habetur in fibi commodis : etiam ifti ado* 

lefcenti vix defuerit quidquam > quin & excef- 

ferit annum feptimum decimum. A concc- 

ptu numerarunt aliique actatem in tradtatude 

6AUJ I. minoribus. ^ £t nec aliter refutantur illic i 

d€min§T. quj^^y^ QUQ^ edidum de minoribus loquitur ex- 

c Odi. di prefie de natis. * Et odiofum fuiflet in eo trad^- 

^xlriij^ c^ > haberi pro nato > auiconceptus > ut ref pon* 

' det DoAor meus Oddvs* Nam fic breviora 

fierent tempora reflitutionis. Itaque in eodem 

tradtatu pro completo habetur annus coeptus 

^JL^fjSl vigefimus quintus. ^ Alibi numerantur anni 

c7«i. 'd$ ^b infantia > & alibi aliter. At ftatuto alio 

si. & iandebatur , ne admitteretur quis in colle* 

9^^* ftiumi nifi cujus avus fuerit civis originarius. 

{ Uim. Z £um y cujus avus natus alibi erat > cum proa- 

«••/•^^•yyg crearetur civis , admittendum velutiorigi- 

nario avo prognatum y refpondit Mcnochius. 

Etiam flatuco alio erat cautum > ut in colle-* 

gium non cooptaretur quis non natus exlegi* 

***** timo matrimonio. ^ Legitimatiim per ma- 

^•v-»*7- trtmonium fequens cooptandum > idem Do- 

Aorrefpondit. £tflatutafunt> quas vetantve- 

nirein collegium eos> quorum parentes exer« 

cuerint artem vilem y aut mechanicami aut ma- 

* ^^t' nualem; * Et tamen chirurgi filium ( quas ars in 

^*' "'locoinfordida, at fordida alibi) venireincol- 

legium poffe , refpondit Cephalus y etiam cum 

chi- 
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chiruFgus ille exercerec phlebotomiam ^ chi- 
rurgiac appendicemj artem vilem &inlocofta<» 
tuti. ^ Etiam illum cooptandum ^ cujus pater J^!r^gi 
mercator pannorum ( non haec ars vilis in loco ) ^^^'^ 
erat > & fimul vilia admifcebat acceflbrie ad il- 
lam mercaturam^ Menochius refpondit. ^ Eti^M* 
idemproillo, cujusfuitpaterNotarius, "* ^^^mcriv^ 
potariatus vileofficium eft jure communi. ^ £t con/id). 
idem pro alio y cujus pater archarius ho(pita*> n Mm. 
lis 9 & mercede quidem confiicuca. Atque il- ^^f'7^9* 
la femper adjeda racione 9 quod benigne (int 
ftatuta ifta accipienda. Alio ftatuto tradeba* 
tur de eo non recipiendoin coUegium Do6):o* 
nim Advocatorum > qui efle Advocatus non 
poflit. ^ Clericum^ qui nequit advocare ^ re* o^/m. 
cipiendum certe ut Do^torem > fed & veluti ""-^' '^ 
Advocatum, re(pondtt Alciatus : quoniam idem 
poflet per lcriptum advocare > & coram quoque 
m multis cauffis : & hoc ftacucum fit benigne 
exponendum. Erat aliud ftatutum de admic- 
tendo eum > qui majorem numerum haberet 
(uiiTagantem fibi« P £c eum admittendum^qui p ^fC' a» 
flequalech numerum tulerit > rcfpondit idcm.^*''^'*** 
^ Scilicet pronunciandum fit in dubio prog-^*'* 
admiilione > quia id fit favorabilius : ut idem ^f ^ 
ait. ^ Et in duobus ftatutis 9 quorum priusxCepk. 
jubet ) ftari parti majori j pofterius > aufcul.**^-^' 
tari duabus partibus de tribus : tenendum 
prius y & prseferendum pofteriori ^ etiam quia 
eflet fiivorabilius , refpondit Cephalus. ' Ut ut s /. ma. 

€iaiu ^ Atque ad numerum fufFragiorum ^jj/^j^ 
noco ) quod cum ftatuto alio caverecur > uc cm/ 9^ 
ille eledlus cenferetur « qui per duas par^ 
tes ex tribus effet eled:u&, & quidam fuffbgia 
Vigintifeptem tulifletex quadraginca duobus» 
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juris nec aliter verbum iftud acceperit# quatn 
accipiat jus in favorabilibusj cceptum procom- 
g Rif L pleco. S Certe nobis audienda funt verba fe- 
r{^^ cundum conditionem loquemis. Nofter&vi* 
jvii';^/^.deturapertedittinxiflre vcrbum excedere k no« . 
/f>. t. 4U (troy dum fcribit, j^i fcpumumdccimum com^^^ 
ultfijk P^^^^^^ > ^ V^tfimumfextwn non exafferii. A ufim 
^fr$, i. credere 9 nec refponfurum hodie aliter funda- 
torem » fi viveret 9 cum nec tanra hodie j nec 
tamexa&a annorum ratiohabeaturt dcgradus 
multo dtius appetuntur, &muItofacilius con- 
ii W. /. ceduntur in univerfa Academia. ^ Porro autem 
2J/;^7^ communis regula eftf & maxime condudens 
foft.ZAf.con]C&\xnf utiddifpoGtumintelligatur^ quod 
$,#£fw. fuifletdifpofitum) fi fuilfetrogatum. * Atqae 
sa^Dt' utirur ifta regula Navarrus » dum & ipfe fequi* 
lU. 3. tur illam opinionem de recipiendo natum alibi 
ewf. ss* tic cafu ; etfi ftatutum jubeat de originario : at- 
I ^^^^ que al ii > bone Deus ! quam faepe > & quam ex 
twf^i. occafionibus levioribus > quam AiQcTt funt in 
tu.sj cafu noftro k nobis. £t neque hic tamen agi- 
** *• mus de difpofitione > fed de interpretatione vo- 
liDicU, cabiili : quae plaufibilius obtineat. ^ Utadmit- 
a.«if/. titur declaratio $ cum dil|)ofitionon admit* 
i^P^^i^, titur. * nihitcnim mutat dedaratia Etne^uc 
€wf 8. dicatur juris fiftio ea nobis affirmata dedaratio : 
"^^'"•^•imoenimnoneft "* fidio.^^&jurisfidioetiam 
ttT^l' ipfa eft veritas. ^ Objiciebatureleaio>fivecli- 
ff. fi quit gendo Menochii > quod & defbrmitate quadam 
•wif.ww.eflet affirdus: propterquam Levitico jure ad 
n^! tninifterium altaris • qiiod cupiebat Menochia* 
Mr.iij. nus> cltgi non potuiUet. Inquit MenochiuSf 
o A/p. quod hodie non habetur tanta ratio deformita- 
*'^*'^- tis* Et idem nps > non haberi hodie tantam 
temporum rationem y cum & Baccalaurei 
plurimi funt 9 ifte & Magifter ficri potuerit 

ante 
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ante iftam aetatetn , in qua de Grammaticis folis 
intcrrogari eligendos jubetftatutum. Rigoro- 
ium ftatutum y fi non vult admitti rcholarem 
Collegii hujus , nifi qui P per jus commune jam p ^^^- 
creariDodlor poteft, adeoque in Collegio eflc ^/^^^^ 
Do6torum : qui poteft alia obire munera in ipfa Me^. 
republica. At neque rigor prsefumendus eft > 
neque ftatutum rigorofum. ^ EtenimrigorjusqP^aVf. 
cft fubtile, feverum > fumma injuria $ fumma * ""^* 
crux,&c. QuidpraBtereaPacceptumrieaUtereft ** 
ftatutum ha^enus > quam ego dico accipien* 
dum ? Qftendatur de rejedione aliquorumfo- 
lemni i quianonexcefierint annum feptimum 
decimum , utcunque agerent annum fepti- 
mumdecimum. Facilius fuerit oftendere'* qui 
admidi funt juniores. Spedio fiat. Egofileo^ 
quod frequentiffime hic auditur. ' quod frc^^^^tfar. 
quentiffime Tolofx folitumfieri, & Avenio- J)J^^*^" 
ni, utquis CoIIegio renunciet, accepta pecu-/fV./ 
nia: in quo&fit contra ftatuta, 6cadmittitur 
crimen magnum Simonias. Cacterum ftatuta 
fervanturreligiofiffime, rigorofiffime, adyer- 
borum apices tamen , ubi loca contribuenda 
funt gratis. Et neque gratisc patris rogantis, me- 
ritiquenon peffime de Academia , quid tribue- 
tur ? & neque gratias Regis , qui iterum , & de 
nota meliori jubet, puerum recipi , afFeretur 
ultro hoc? & nequejuftitiae aufcultabitur,quam 
oftendi liquidam pro puero ? * lufta interpreta- « ctpk. 
tio praevalet & propriae fignificationi. Iuftam[^;([]^'- 
ego oftendi interpretationem , ut in ca(u noftro r. k» 5 ^. 
annus cceptus accipiatur pro completo: fi ju-^^"»/?tfi 
ftumeft,quodcxjureeft; & juriseainterpre- 
tatio eft. ^ Auftoritas autem juris & dat voca- « ^tck. 
bulis veram ac propriam fignificationem. Et ^*^* ^^ 
hasc fumenda ex auftorkate legem ftatuentis , dtunfiiil 
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quo<|talevocabulumfi2:debeat intelligi in tali* 

IfHma. ^"*- " ^^ ^ dicendum , quod cafus h6t\is iftc 
«i^j. * eft 9 cum inchoatum habetur pro impleto. nam 
cx quo efle tale > & haberi pro tali^eft hic expref* 
fe oc finguiariter ordinatum^ debent pari jure 
cenferL Quas Ancharanus ad ftatutum vetans p 
quemeflede magiftratu^ nififitoriginariusci* 
vis : ut pofiic de magiftratu efle Tidus > qui re« 
ceptusindvitatem cum clau(hla> quodhabea* 
turpro originarioquoadomnia. Sed huicfcru- 
pulo de fioione l^s etiam fiipra refponfiim eft* 
x*Amh. Ut non obftet, quod idem Ancharanus , &alii 
1m Z77 ^^ ^"^^ ^^ objiccret)dicunt*in ftacutis non fiif- 
' ^^' ficere^ haberiprotali^nififittale^qualeftatu* 
tum requirit. £t tandem dici hic poteft^ annum 
feptimumdccimum capiendum ab ultimoadu 
eledionis^ qui eftpoftannum probationis: & 
cum ifte adolefcens erit per menfes ultra fepti- 
mum decimum quod aiim de hac astate cavet 
ftatutum>ftatim i principiofadendaBeledionisi 
non ramen didt > quod ifta actas defideretur > & 
didt fiudendam ele&ionem modo & fi^rma 9 8c 
provifionibusinfra fcripds : adeoque (quodeft 
obfirrvandum ) unum a&um fiicit totam ele« 
4^ionem y in quam adprobatio induditur dc an- 
liuffadprobadonis. EtaAumtamen idurgerc» 
quia fupcriora func longe certiflima* 
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Jmperator an ante corotuuionem pojftt omnia 39 

Imerlocutio cur re^ocari pojfit d ludice > ad quem apptUatum 

fit d definittPa 190 

Judex prudens reSlejudicabitcauffam juHam^ probabikm 

^eadmittenda appeUationis ab imerlocutotia ^cum ifidet 

damnum iUatttm per imerlocutoriam , effe irreparabileper 

defitiiti^am i%9. cur hidtx is rum fenndus ^ fni fi^ftifpe^ 

Rtisii^. ii6. cur ludcx in caufis criminaUtus rdaxare 

retim fidejufforibus non poffitjz. ttftis Vxeni confiderare 

d^t^attendereadmemis&oratiordstrepidationem i%6 

Jvdicata res quatenut noceat tertio 1 8 1 

Judicatareiexcepuoutobpety qua concurrete dAeam 178 

JudicesappeUationistales^edebemy quaUseftprimus hidex 

- I. 
Legati officium quale 74 & leqq, 

LegatuscuragerequeatcaufasftM^toruml^is 74 & feqq, 
LtgMus an hodie teneatur inftrumemum fidejttfforibus facere 

aut aUamftomiffmtm ^ quod eos iibcfabit cum difcedm j 

aut 
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aut ( quodpifiulantfidejujfores) intra cettum tmfui i S4 

Jjbetas homines cum quis a latrone \el pirata redimit , poteft 
tedemptos retinere fignori^ donec refohaturfibi frctiUm f e- 
demptionis lox 

Ziteri homines quando quafiionibus torquendi 2 1 7 

Jjcentiatus cur DoSloris nomine non \eniat a^ 

Litem akerius qui fci\erunt ^ aut fciVifft paftmumut ^ t$ 
defenteniia conira eum lata y ^fihiere, ii objicerefc exo^ 
cutioni illius fentemia pofiea per calumniam Yidemur 1 c 2 

M. " 

MakfaBof curcaptu^in territorio permijjo duci poffitptr 
alientimy nec.ibireiaxetur xi 

Marcha inipreffa Vtdtminibtis C^ ciftis mmium > tumfrobam 
plene de dominio mercium > fed prafumptiVe atquefaUad^ 
tet 1 6z 

Matrimonium cutcor^ummatumfit fohendumfi!i§rumfami^ 
lioi contraBUm abfque confenfuparemum 42 

Menfuratio etiam cur non faSla traditione transferat pericu^ 
lum ^38.239 

Mereatorum UteramiiVtm habere ^cantur publicorumrru^ 
numemorumy i$jidem ad omnes facere 1 6% 

Miks cingi corif^im juffus ^pro cinSlo habetur 38. eleSus 
fuando dici pojfit 35^. quiremaDuceprohibitamfecityaut 
mandata non fer^alpit ^ capite punitur ^ etiarh fi rei bene 
cefierit 6x 

MiliturH anfint bona capta^ fiapudfe pernoSlarim 1 1 . i x 

Mobilia femper confifcanturetiam extra territorium 5$ 

N. 

Katariusmanif^ansdiBatefiiumamepublicationem^teete-' 
turfalfi x4.t 

Numeroypondere & menfttra qua 'Pendifolem 9 ea fifimpli^ 
citer l^endita t ineffe Venditioni conditio dicitur > fiadnttme'- 
rata^ appenfaiadmenfafint 23^ 13; 

0. 

Officiales non prohibentes attentariillicitay puniuntur ^6 

Officiaks publici etiam erga prilMtos Utfos tenemur f r a/eViJ? ^ 
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niMttiam&ilpadViUitf^imtSffocafii^ qomculpapts- 

cedii 78 

Operam dare qaidfa j ^ 

PecuniaapiraiisacceptaanrepeiipniUospoJJiiy quifpoHati 
fum 47 

Perduco, quidmtet ^ 

Pirat^ cur minus deUnquat , qui in mari deUnquit x o^ 

Tonabus £J territoriis qua debeatur relferemia S i 

PofeJTufneispiofutdejeSlasyideturyquiiiec^^nSluseft iix 
PoJJefio an his nori aufaenda UimoVenia^ fd emiie dkun- 

tur res raptasperpiratas , atque etiam ex ipftspiratis i o i 
Pofjefforium omhe eft momemi xoz 

Poftliminio redijfemis dicatar % 

Poftliminium an fit apud amicum communem i 

Poumiain potnalibas tS odiofis propinquaaSui mnhabetur 

pro aSiu 4,1 

Pneda cartumdemum hiftiumfiaty utprimtimintraprafidia 
deiata eft 9, curcam pnedonibus paBiones permijfio cen^ 
feamur 1 10 

Praftdia quid, 6 

Pretia in emptiotubas foknt taxarifecundum Wuntmem con-- 
trahentiumj ndnfecandumT^aloremipfarumrerum 110 

Pretiam an loco reifaaedat 49 

Princeps obUgatar fais reflaurare^ qwe accepit de iffis pubii- 
eobelU pacif^Pe bono 117 

Probationem offirreifKominenti y C^ petere dUationem brdHm^ 
anidemjk 159 

Tfodere teflimoniam quid 140 



Qu^^tiones in re pecaruaria quando habenda x 1 1. 1 1 3 

^es qui adqaifil^it bona fide > amfumpfit eafdemfide bona > 

is adbuc tertetury qaatenus faBas eft iocupktior 47 

^es tempqre peritura qua dicamar 2 1 % 

^ tempore peritura qaomodo Vendi dtbeant »13.114. qaod 

fi 
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f% "R^ Jiifaconfumftibiks & ufu confumftafimifctm^ 

iottpTOufuwexmt^j efiqmdemtranflatumeawmdmi^ 

mumy attamencumfamefatormnptfol^endoy aBiioefi 

infubfidium pfo refiitutione ufurarum 4S 

tt^nondum duBa ad locum "Perifimiliter tutum^ nonfum 

adhuc eapientium : necperditum e[l eartm dominium 1 1 

J^sinteratiosjudicatafuandoaliis noceat 166. an Hes Gti^ 

giofie ^endamur 2 1^. ixo 

Hationem reddere quid (h yo 

I(egutariter omnia permffa qua intelligantut 1 05^ 

I(t\ifio non dotttr de errore juris fed faSii i o t 

S. 
Saccartmfua nattiraHbonitatenonferT^aturextratriennium 

2i5r 

Scientia \el praftimpta ex fama non fufficit ad pcenam Vel 

prafenti in loco fama 6^ 

Sdemia faSli qui probetur 148. 149 

Sememia nuUa non diciturfementia y non babet exicmiortemy 

imo fi comm^a fit exuutio ejus > executio efi reVocand^ 

117 

Sentemialatafupernonpetitisy nuUaefi i^z 

Sequefier cut Vtris homfiis non faciendus 199; 200 

Ser\u$ d /atronibtis erepttts, qui pofiea ad Germanos perVe-^ 

niens ^ inde in beUo ^ \iBis Gerjmanis 9 fer)fus Venierit j 

cur ab emptorenon poffit ujucapi To*7< 

Statim qui capiendum 6. 1 o 

Supplicatio nunqttam adnuttitttr > tsbi habere locum potefi ap^ 

peUatio ipi 

T. 

Territoriumquomododeaquif&terrisdicatur 91« 33. extra 

territoritmttffequisdicatur 19. an per territorium alienum 

hofiem captum ducere liceat % i 

TeftamemtimnondiciturperfeSlumy nifiinfimnefnumper^ 

ficiattiry quod infirtimemtim teRator cot^fici l^oluit 14 c 

TeHes erimimfian admiui debeam in criminibus 142» 143 

TeTtes crimitjoficur etifsniifi his admittamurcriminibus iquse 

regu* 
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ImtsProbaminhisj fuafumd^Ssfrcbatioms^^niceB 

fii^ulmitat c^Rmil^ ^f^adminicuiaiiya 14; 

TeBimomaHame 2^p. nmcAftmtiy nesferudfeilam date 

injuJkus fuUieisfalebam y feicotam^ frafenui ikest 

eoaSi ijo 

TeHiscerfuptiomuuenus ferrruffa 1 36 

TeWumintlrtmio ^uatenus a^ittendm t^j. 1 3S 

Traefire quii 25 

eum Turcisan commercium fit yemum 1 14« 1 1; 

poTmcisahEttufc9caftisinrutPi\4niUca eur naulumde^ 

hemm lax 

y. 

tTnditkimBaeRy^impretiumnonbahcicertinnj ^bocnon 

eH p nificujus quamitM exfrtjfa ac d^ftima eJl aio 

yendaio confer^m nobis bormfrdfenUa yfropu^at incomme- 

dafiitma %\% 

ViBirts&corpus tjufdtmcura quocstnque dtdi tfonem Vi^ 

Slori 20 

Vimtda a carcere cufhdtOte qui differom J% 

Vi p^ere quis dtoatiir 24 

f^is rm qtmndojim ' ^l 
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PA«iS 


UNB 


FOK 


READ 


vi 


7-8 


judiciique 


judiciique paenitebat 


xvi 


12 


modum 


metum 


7 


14 


ecperunt 


ccperunt 


8 


20 


Molin 


Molina 


9 


34 


rescuti 


restitui 


lO 


I 


dici 


diei 


12 


10 


qui 


cuius 


13 


35 


perductione 


perductionem 


22 


19 


qui 


qui corpus in itinere defuncti per 
vicos aut oppidum 


24 


33 


belli 


Belli 


33 


3 marg, 


. br. 


per. 


46 


6 


& in ullam 


et in nullam or nec in ullam 


46 


11 


hac 


haec 


50 


22-23 


eripuerunt 


eripuerant 


52 


29 


no 


ne 


56 


12 


etia 


etiam 


57 


10 


contrariam communem 


contrariam communi 


59 


8 


victigal 


vectigal 


62 


17 


^aXaTTpdcoi 


pidXa npdooi 


62 


35 


iSaxdvtrat 


igaxoviTat 


62 


35 


voqiov 


*p6dov 


63 


20 


OaXdrfS 


OaXdffffffi 


63 


30 


obesessi 


obsessi 


69 


13-14 


posuit 


potuit 


71 


20 


Legatos 


ligatos 


79 


21 


tpvXaXovTcov 


(pvXatTffOVTQDV 


82 


4 


lignamina 


ligamina 


83 


2 


tem 


tunc 


83 


35 


Hispanit 


Hispani 


84 


8 


il as 


illas 


86 


5 marg 


. Straccha 


Stracchae 


92 


29 


ibibem 


ibidem 


103 


28 


xaraxov^ 


/iaXaxcSv 


103 


31 


Novellam 


Novellae 


103 


31 


*A\Xa>6a7r6s 


'AXXoSaTtos 


120 


22 


rerritorio 


territorio 


127 


23 


omibus 


omnibus 


129 


18 


iratus 


iuratus 


130 


29 


ostat 


obstat 


136 


26 


& 


ut 


142 


24-25 


in in eo 


in eo 


»43 


18 


duo 


duobus 


146 


I 


an gustare 


angustare 



«73 



274 
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pa(;b 


LINK 


FOR 


RKAD 


163 


8 


scilitct 


scilicct 


175 


23 


contraire 


contraric 


178 


22 


hostro 


nostro 


190 


5 


apcllatur 


appcUatur 


191 


26-27 


scxum 


scxtum 


197 


19 


judicalc 


judicialc 


212 


lO-II 


& proccdat 


ut proccdat 


213 


25 


tcnutam 


tcnuram 


213 


29 


qui 


quis 


219 


25 


rclia 


rcali 


232 


4 


cx br. rc. 


cx pcr. rc. 


252 


7 


pcrtincnt 


pcrtincbant 


257 


24 


quam 


qucm 



THE CLASSICS OF INTERNATIONAL LAW 

This series, which includes the classic works connected with the history and develop- 
ment of international law, was undertaken by the Carnegie Institution of Washington 
in 1906, at the suggestion of Mr. James Brown Scott, then Solicitor for the Department 
of State, under whose supervision as General Editor the series has since been published. 
On January i, 1917, the project was transferred to the Carnegie Endowment for Inter- 
national Peace and the publication of the series is being continued by the £ndowment's 
Division of International Law, of which the General Editor of the Classics is the 
Director. 

The republication of these classics has been undertaken principally on account of 
the difficulty of procuring the texts in convenient form for scientific study. The text of 
each author is reproduced photographically, so as to lay the source before the reader 
without the mistakes which creep into a newly printed text. An introduction is prefixed 
to each work, giving the necessary biographical details concerning its author and stating 
the importance of the text and its place in international law. Tables of errata in the 
original are added when necessary, and notes to clear up doubts and ambiguities or to 
correct mistakes in the text are supplied. Each of the Classics is specially edited by an 
expert in international law and is accompanied by an English version made expressly 
for the series by a competent translator. 

The followmg works have appeared and are now on sale. The price is indicated 
for each work. They can be obtained by remittance to the publishers, either the Claren- 
don Press, Oxford, England, or the Oxford University Press, American Branch, 35 West 
32d Street, New York, N. Y., who are the regular selling agents for the Clarendon 
Press in this country. 

Ayala, Balthazar: De Jure et Officiis Bellicis et Disciplina Militari. Edited by John 
Westlake. 2 vols. 19x2. Price, $7.00. [No. 2 of the series.] 

Vol I. A Photographic Reproduction of the Edition of 1582, with portrait of Ayala, 
Introduction by John \VestIake, etc. xxvii -|- 226 p. 

Vol. II. A Translation of the Text, by John Pawley Bate. xii-I^^SO p. 

Gentili, Alberico: Hispanicae Advocationis Libri Duo. 2 vols. 1921. [No. 9 of the 
series.] 

Vol. I. A Photographic Reproduction of the Edition of z66x, with an Introduction by 
Frank Frost Abbott and a List of Errata. 

Vol. II. A Translation of the Text, by Frank Frost Abbott, with an Index of Authors 
prepared by Arthur Williams. 

Legnano, Giovanni da: De Bello, De Repraesaliis et De Duello. Edited by Sir T. 
Erskine HoIIand. x vol. 19x7. xxxiii 4-458 p. Price, 42S. 6d. in Great Britain; 
$13.00 in the United States. f^o. 8 of the series.] 

X. CoIIotype of the Bologna Manuscript of circa 1390, with Extended and Revised Text 
of Same, Introduction, List of Authorities Cited, etc, by Sir T. Erskine Holland, 
together with Photograph of Legnano's Tomb. 

2. A Translation of the Text, by J. L. Brierly. 

3. A Photographic Reproduction of the First Edition (1477). 

Rachel, Samuel: De Jure Naturae et Gentium Dissertationes. Edited by Ludwig von 
Bar. 2 vols. 1916. Price, $4.00. [No. 5 of the series.] 

Vol. I. A Photographic Reproduction of the Edition of X676, wjth portrait of Rachel, 
Introduction by Ludwig von Bar, and List of Errata. x6a-f-x+335 P- 

Vol. II. A Translation of the Text, by John Pawley Bate, with Index of Authors 
cited. x6a -f- iv + 233 p. 

Textor, Johann Wolfgang: Synopsis Juris Gentium. Edited by Ludwig von Bar. 
2 vols. X916. Price, $4.00. [No. 6 of the series.] 

Vol. I. A Photographic Reproduction of the First Edition (x68o), with portrait of 
Textor, Introduction by Ludwig von Bar, and List of Errata. 28a -f- vi -|- 148 + 
x68 p. 

Vol. II. A Translation of the Text,.by John Pawley Bate, with Index of Authors 
Cited. 26a -h v -J- 349 p. 



Vattel, E. de: Le Droit dei Geos. 3 volt. 1916. Price, $8.oa [No. 4 of the teries.] 

Vol. I. A Photographic Reproduction of Bookt I aod II of tke Firtt Editioo (1758), 
with portrait of Vattel aad Introductioo by Albert de Lapradelle. lix + 54< P* 

VoL II. A Photographic Rcproductioo of Bookt III aod IV of the Firtt Editioo (1758). 
xxiv + 376 p. 

VoL III. A Translation of the Tezt, by Charlet G. Fenwick, with traotlatioo (bj 
G. D. Gregory) of lotroductioo by Albert de Lapradelle. lzzzviii + 398 p. 

Victoria, Franciscus de: Relectiones: De Indit and De lure Belli. Edited by Ernett 
Nys. I voL 191 7. 500 p. Price, $3joo. [No. 7 of the teriet.] 

1. Introduction by Ernest Nys, and Translation of Same» by Joho Pawley Bate. 

2. A Translatioo of the Tezt, by Joho Pawley Bate. 

3. Revised Text, with Pref atory Remarks, List of Errata, and lodez of Authort Cited, 

by Herbert F. Wright. 

4. A Photographic Reproductioo of SinM>o't Editioo (1696). 

Zouche, Richard: Jurit et Judicii Fecialit, tive, Jurit ioter Gcotet, et Quaettiooum de 
Eodem Ezplicatio. Edited by Sir T. Ertkioe HoIIaod. 2 volt. 191 1. Price, $4.oa 
[No. I of the teriet.] 

Vol. I. A Photographic Reproductioo of the Firtt Editioo (1650), with lotroduction, 
Litt of Errata, and Table of Authort, by Sir T. Ertkine HoIIand, together with 
portrait of Zouche. zvi + 204 p. 

Vol. II. A Trantlation of the Tezt, by J. L. Brierly. zvii + 186 p. 

(/n Press) 

Bynkerahoek, Comeliut van: De Dominio Marit. i vol. [No. 11 of the tcriet.] 
I. Introduction by Jamet Brown Scott. 

a. A Translation of the Tezt, by Ralph Van Deman Magoffin. 
3. A Photographic Reproduction of the Edition of 1744. 

Gentili, Alberico: De Legationibus Libri Tret. [No. Z2 of the teriet.] 
I. Introduction by Emett Nyt. 
a. A Translation of the Tezt, by Gordon J. Laing. 
3. A Photographic Reproduction of the Edition of 1594. 

GrotiuB, Hugo: De Jure Belli ac Pacis. [No. 3 of the series.] ' 

1. A Translation of the Text, by Francis W. Kelsey, with the astiitance of Henry A. 

Sandert and Arthur E. Boak. 

2. A Photographic Reproduction of the Edition of 1646. 

Pufendorf, Samuel vonj De Officio Hominit et Civit Juzta Legem Naturalera Libri Duo. 
[No. 10 of thc teriet.] 

X. Introduction by Jamet Brown Scott. 

2. A Translation of the Tezt, by Frank Gardner Moore. 

3. A Photographic Reproduction of the Edition of 1682. 

Wolff, Christian von: Jus Gentium Methodo Scientifica Pertractatum. 
X. Introduction by Otfried Nippold, and Translation of Samc by Francis J. Hemelt 

2. A Translation df the Tezt, by Joseph H. Drake. 

3. A Photographic Reproduction of the Edition of 1764. 
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